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October 23, 2007

Senator Carol Roessler
Room 19 S., State Capitol -
P.O.Box 7882

Madison, WI 33707

_ Dear Senator Roessler:

During the October 17, 2007.public hearing on Senate Bill 138 in the Senate
Health and Human Services Committee you asked several questions that deserved a more

detailed response than I was able to provide. Here is additional information.

The first question dealt with the number of states that also differentiate between
adult and minor children wrongful death cases. According to our analysis of the 50 states
and the District of Columbia, only seven bar or limit adult children’s right to recover in
wrongful death actions. Indiana and Maryland, generally bar recovery by adult
children, but allow an exception for dependent children. Washington D.C. and three
other states, Florida, Maine and New Jersey, differentiate between minor and adult
children under inheritance laws, prioritizing minors over adults in allocating wrongful
death damages. Wisconsin is the only state to limit recovery by adult children in two
tiers, prioritizing minor children over adult children in its general wrongful death statute,
while barring recovery completely in medical malpractice wrongful death cases. (See

enclosed map.)

This is the number of states we have been using since 2001, I’'m not sure where
the number four came from in earlier testimony. This is the most thorough analysis that
we have been able to complete on where other states stand on allowing the recovery of
damages for adult children in wrongful death cases. We are checking to see if the status
of these laws has changed in the past year.

Your second question, dealt with the meaning of the word “child” or “children” in
~wrongful death cases. The Wisconsin Court of Appeals recently addressed this issue in
Pierce v. American Family Mutual Ins. Co., 2007 WI App. 152, 736 N.W.2d 247,
- holding the word “children” in §895.04(4), considering the context of the statute and
- surrounding statutes, refers to offspring, regardless of age. The court wrote, “.... parents
commonly refer to their adult offspring as their ‘children,” and those parents did not cease




.
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to have children when their children reached adulthood.” The Court of Appeals
concluded that the plain language of § 895.04(4) allows an adult child to recover for loss
of society and companionship following the death of a parent. (See attached case
sumimary.)

Your third question dealt with the 180-day rule. Under current law, injured
patients or their families must notify the state or other governmental body of a potential
malpractice claim within 180-days if they were treated by physicians or other health care

- professionals who are state employees and/or work at a health facility operated by a
governmental body (such as UW Hospital & Clinics or UW Health/Physicians Plus) and
medical malpractice results in injury or death. Wis, Stat. §§ 893.80 and 893.82.
Privately run health systems are generally subject to a 3-year statute of limitations for the
same claims. Wis. Stat. § 893.55 (1m), (2) or (3) (Chﬂdren are subject to a longer statute
of limitation, Wis. Stat. § 893.56.)

Senator Risser has introduced Senate Bill 126, which would eliminate the 180-day
notice requirement for medical malpractice claims filed against doctors who are state
employees under Wis. Stat. § 893.82 or who are employees of other governmental
bodies, Wis. Stat. § 893.80, and allow everyone be subject to the same general statute of
limitation for medical malpractice. (Attached is a copy of the Substitute Amendment.)
The bill is before Senate Judiciary and we hope it will be before the full Senate soon.

As always, we would be happy to discuss any of these issues with you. If you
have additional questions, please do not hesitate to contact us.

Thank you for your consideration and attention.

- Sincerely,

Robert L. J askulski, President

cC: %’nator Erpenbach
' Senator Vinehout
Senator Carpenter
Senator Sullivan
~ Senator Lazich
Senator Kanavas
Senator Plale
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Case Summary

Pierce v. American Family Mutual Ins. Co., 2007 WI App. 152, 736 N.W.2d 247

Shirley Pierce was killed as a passenger in a snowmobile accident in 2002.
Christina Pierce, Shirley’s adult daughter, brought suit for wrongful death against the
driver, Todd Devinger, and his insurer, American Family Mutual Insurance Company.

~ American Family moved for partial summary judgment, claiming that sec.
895.04(4) did not allow aduit children to bring claims for loss of society and
companionship. They argued that an adult child should not be allowed to recover under
the state’s wrongful death statute because the term “children” is commonly understood to
connote an age of minority. Lincoln County Circuit Court Judge Glenn H. Hartley
granted the motion. The case was appealed. '

In a decision by Judge Charles P. Dykman, the Court of Appeals reversed the
dismissal of Christina’s claims for loss of society and companionship, holding that the
plain language of § 895.04(4) allows an adult child to recover for loss of society and
companionship following the death of a parent.

Section 895.04(4) provides:

Judgment for damages for pecuniary injury from wrongful death may be awarded to any

person entitled to bring a wrongful death action. Additional damages not to exceed

$500,000 per occurrence in the case of a deceased minor, or $350,000 per occurrence in

the case of a deceased adult, for loss of society and companionship may be awarded to

the spouse, children, or parents of the deceased, or to the siblings of the deceased, if the
. siblings were minors at the time of the death.

Looking to dictionary definitions, the Court of Appeals found three entries for
“child”: “A person between birth and puberty”; “A baby: infant”; and “A son or daughter:
offspring.” The court noted that siblings might only recover if they are minors, yet the
statufe provides no similar limitation for children. In addition, subsection 895.04(2)
contains the term “minor children” five times, but it is absent from subsection (4). The
court concluded, “Because the legislature modified the word “children’ with the word
‘minor” in a different subsection of the same section of the statute, we conclude that the
only reasonable interpretation of the Legislature’s unmodified use of the word ‘children’
in sec. 895.04(4) is that the term includes both adult and minor children.”

Considering the context of the statute and surrounding statutes, the court held that
it was clear that “children,” as used in the statute, refers to offspring, regardless of age.

. The court wrote, “.... parents commonly refer to their adult offspring as their ‘children,’

. and those parents did not cease to have children when their children reached adulthood.”
The court concluded that the statute unambiguously allows all children of the deceased,
whether those children are minors or adults, to recover for loss of society and
companionship for wrongful death. Therefore the trial court decision was reversed.

Please Note: In 1986, § 895.04(4) was amended to eliminate the words, “unemancipated
or dependent” before the word “children. (1985 Act 130, March 20, 1986) According to
the Legislative Reference Bureau analysis the bill made the following changes, “Present
law limits recovery for pecuniary injury from wrongful death to the spouse,
unemancipated or dependent children or parents of the deceased. This bill allows all

_ persons eligible to bring a wrongful death action to recover damages for pecuniary
injury from wrongful death....” By simply using the word * ‘children” the Legislature
recognized the right of both adult and minor children to recover for loss of socxely and
companionship.
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Testimony
of
Robert L. Jaskulski and Keith R. Clifford
on behalf of the
Wisconsin Academy of Trial Lawyers
Before the
Senate Health and Human Services Committee
On '
Senate Bill 138
October 17, 2007

Senator Erpenbach and members of the Committee, we are Robert L. Jaskulski
and Keith R. Clifford representing the Wisconsiﬁ Academy of Trial Lawyers (WATL).
Rob is a shareholder in the Milwaukee office of Habush Habush and Rottier and Keith is
a partner in the Madison law firm of Clifford and Raihala. Rob is the current President
and Keith is a Past President of WATL. We both appear to speak in favor of Senate Bill

138, also referred to as “The Family Justice Bill.”

The Wisconsin Academy of Trial Lawyers is a voluntary, statewide bar
association whose 1,000 members are attorneys who practice in the area of personal
injury litigation. As lawyers who represent injured consumers, our members are often the
ones who must tell families Wisconsin law does not recognize the right of an adult child
or a parent of an adult child to bring a claim for wrongful death in medical malpractice
cases. Family members are incredulous. It is inconceivable to them that a death caused
by a alleged case of medical malpractice can go unpunished. Unfortunately, there is

nothing I can do to ease their pain and provide justice for the family.







Wisconsin is one of only seven jurisdictions that deprive adult children of the right

to bring a wrongful death claim for the death of a parent in a medical malpractice case. In

fact, if the doctor had killed the person in an automobile accident, a wrongful death claim
could be filed. This is absolutely nonsensical. Negligent health care providers in an

operating room should not be treated differently than negligent car drivers.

WATL members believe this bill is a simple issue of fairness. The Legislature
and the Courts in Wisconsin have created a confusing and tortured picture of who can sue

for loss of society and companionship in medical malpractice wrongful death actions.

For most of Wisconsin’s history, there was no distinction made between general
wrongful death actions and medical malpractice wrongful death actions. The wrongful
death statute, Wis. Stat. § 895.04(4), governed who could recover and for how much.’
According to the Courts, that changed in }215 5 when the Legislature created Chapter 655
of the statutes to deal with medical malpractice. However, nothing was changed
regarding wrongful death until 1986 when the Legislature passed another medical
malpractice bill, which included a $1 million indexed cap on noneconomic damages and
defined noneconomic damages to include loss of society and companionship. Wis. Stat,

§ 893.55(a) and (b).

In the early 1990s, the Wisconsin Supreme Court interpreted these statutes to
mean that families of people who died because of medical malpractice should proceed
under the medical malpractice statutes, not the general wrongful death statute. Rineck v.

Johnson, 155 Wis.2d 659, 456 N.W.2d 336 (1990) and Jelinek v. St. Paul Fire and
Casualty Insurance Company, 182 Wis. 2d 1, 512 N.W.2d 764 (1994).2

! Before 1986, § 893.04(4) read, “Judgment for damages for pecuniary injury from wrongful death may be
awarded to any person entitled to bring a wrongful death action. Additional damages not to exceed $50,000
for loss of society and companionship may be awarded to the spouse, o unemanicipated or dependent
children, or parents of the deceased.” (Emphasis added.) In 1986 the Legislature amended § 895.04(4)
eliminating the words “unemancipated and dependent” before the word “children” in the second sentence.
This change allowed a/f children of the deceased to recover damages for loss of society and
companionship, including adult children,

? The main thrust of Rineck was to increase the amount of recovery for loss of society and companionship
in medical malpractice wrongfu! death cases to $1 million, the then-existing noneconomic damage cap.
The wrongful death limit in § 895.04(4) at the time was $50,000 for loss of society and companionship.







One issue the Supreme addressed was “whether a minor child has a separate cause

of action for loss of society and companionship when medical malpractice causes the

death of one parent and the decedent is survived by his or her spouse.” Id. at 342. The

| and therefore , surviving chrldren had a separate cause of action, but limited the rlght to f

recovery toa chrld’s mmonty based on the common law. m

This 1nterpretation in Rineck led the Court of Appeals to find the word “child”

found in § 655 007!’3 only referred to mlnor children and therefore only minor children

could bring an actlon for wrongful death in medical malpractice. Dziadosz v. Zirneski,

177 Wis. 2d 59, 501 N.W.2d 828 (Wis. App. 1993). The Court of Appeals held that
because_th@.rﬁ,.was-no specific reference to §.895.04, Wis. Stats, in chapter 655, the adult.
children of the person who dled asa result of medlcal neghgence d1d not have a cause of of
“actlon as they Would have . . The Dzzadosz Court reasoned that Rmeck

o i —

ehmmated § 895 04 from consxderatmn in any type of medlcal malpractrce wrongful

death The same appears true in the case of a parent sumg for wrongful death of an adult
ch11d ina medrcal malpractlce action. Estate af Wells by Jeske v. Mount.Sinai Medical

Center, 174 Wis. 2d 503, 497 N.W.2d 77 779 (Wis. App..1993) affirmed 183 Wis. 24 666,
515 N.W.2d 705 (Wis.1994).

Health care providers did not like being treated differently than other defendants
in wrongful death cases, in that they faced unlimited damages after Jelinek. In other
words, they Wanted to undo the cases of Rineck and Jelinek and. reapply the wrongful

death cap under § 895.04(4) — at that time $150,000 — to medical malpractice 2 actions.
In 1995 they 1ncorporated this change into a broad medlcal malpractu:e b111 1995 Act

10 It created 1§ 893. 55(4)(f) that prov1ded that damages recoverable in medlcal

* Wis. Stat. § 655.007 was adopted in 1975 when chapter 655 was created. It provided, “On and after July
24, 1975, any patient or the patient’s representative, having a claim for injury or death on account of
malpractice is subject to this chapter.” The Legislature amended the statute in 1983 Wisconsin Act 253 by
added the works after the word claim, “or any spouse, parent or child of the patient having a derivative
claim.” According to the drafting file the language was added to clarify “who constitutes a representative,
stating that a patient’s spouse, parent or child who wishes to press a derivative claim concerning an act of
malpractice that injured or caused the death of the patient must also seek relief before a panel.” There was
no discussion of the meaning of the word “child.”







malpract1ce wrongful death cases were subj ect to the $150,000 wrongful death 11m1t on

loss.of society and compan1onsh1p

| —

Aﬂer the change the adult children of a single woman, who died as a result of
alleged medlcal malpractlce brought a wrongful death claim for loss of society and

companionship. They tr1ed to convmce the Court that the legislative change in 1995 also

meant that who could Sue should also be the same as the general wrongful death statute.

The Court dld not agree. They held adult children had no cause. of action. for a wrongﬁ.ll R

death elalm when the death was caused by medlcal malpractlce _Czapinski v. St. Franczs

By this ruling, Wisconsin created a dual tract for wrongful ¢ death. One tract

allows adult children to pursue a cIalm for loss of society and companionship under the

D — it

§ 895 04(4), the general wrongful death law. The second tract does not allow an adult

child todpursue a claim for loss of soc1ety and compamonshlp under the med10a1

' malpractlce faws. We beheve that is unfair.

" As evidenced by testimony today, the current law discriminates against
unmatried, divorced and widowed individuals. Most adult children are not dependent on
a parent for their livelihood nor are adult children generally responsible for their parents.
However, many adult children have close, personal reiationships with parents. In fact as

-many parents know, the most rewarding part of a child/parent relationships often takes

place after a child is grown.
Impact of SB 138

Because we are dealing with the subject of medical malpractice, we would like to

dispel several concerns about the impact of SB 138.

Data indicate that there is a huge volume of deaths and serious injuries caused by

medical errors. A recent HealthGrades study estimated that up to 250,000 Americans die

* Wisconsin Stat. § 893.55()(f) provides in pertinent part, "Notwithstanding the limits on noneconomic
damages under this subsection, damages recoverable against health care providers . . . acting within the
scope of his or her employment and providing health care services, for wrongful death are subject to the
limit under s. 895.04(4)."







each year due to hospital errors.’ That is like 478 jumbo jets full of people are dying each
year because of preventable medical errors. At least 1.5 million Americans are sickened,
injured and killed each year by avoidable errors in prescribing, dispensing and taking
medications, according to the Institute of Medicine (IOM).¢ The extra medical costs of
treating drug-related injuries occurring only in hospitals was estimated conservatively to

be $3.5 billion a year.

Despite these numbers, only 236 medical negligence claims were filed in 2006 in
Wisconsin with the Medical Mediation Panels and of that number and only 204 malpractice

claims were filed in circuit courts. The number of filings was the lowest since 1997.

Wrongtul death cases are a small subset of all medical malpractice cases filed.
Below is a chart indicating the number of requests for mediation filed in a given year, the
number of requests that involved a claim for wrongful death and the percentage of

requests that involve a claim for wrongful death.

Year # Requests for Mediation # of Wrongful Death Claims Percentage
1997 240 39 16%
1998 302 57 19%
1999 309 77 25%
2000 280 39 21%
2001 249 39 16%
2002 264 55 21%
2003 247 45 18%
2004 240 33 14%
2005 223 46 21%
2006 236 42 18%
Total 2590 492 19%

Source: Randy Sproule, Administrator, Medical Mediation Panels.

In 2006, out of the 236 requests for mediation, 42 dealt with wrongful death
claims. The numbers of requests for mediation in wrongful death cases are small and
relatively stable — ranging from 14 percent to 25 percent and averaging 19 percent a
year. Allowing adult children and the parents of adult children in medical malpractice
cases to bring a wrongful death claim makes sure any person who is injured by the
misconduct and negligence of others can get justice in the courtroom. We believe access

to justice and accountability is an important right for all Wisconsin citizens.

3 HealthGrades Quality Study, Third Annual Patient Safety in American Hospitals Study, April 2006.
Preventmg Medication Errors, Institute of Medicine, National Academy of Science, July 20, 2006.







Because of the limited number of claimants, allegations that SB 138 will lead to
higher health care costs are speculative and against the great weight of evidence. Below is a
chart that shows medical malpractice costs as a percentage of health care expenditures has
decreased in Wisconsin from a high of 1.14 percent in 1989 to just .349 percent of health
care expenditures in 2006. So, for 2006, malpractice expenses — paid losses, costs of
defending claims, insurance company overhead and profits — amounted to 35 cents for every

$100 dollars spent on health care.

Private Insurers * |[IPFC Fund* | Insurers & Fund
2006 $104,079 518,931 $123,010 $35,217,000 349%
2005 $103,060 $26,545 $129,605 $32,975,000 393%
2004 $103,145 $32,068 $135.213 $30,847 ,000 438%
2003 $83,085 $29,464 $112,549 $29,105,000 386%
2002 $78,324 $29,544 $107,868 $27,378,000 393%
2001 $66,841 $36,807 $103.648 $25,027,000 414%
2000 $58.824 $47,879 $106,703 $22,661,000 A70%
1999 $60,291 $50,622 $110,913 $20,898,000 .530%
1998 $61,346 $49.885 $111,231 $19,123,000 581%
1997 $63,596 $58,271 $121,867 $18,336,000 664%
1996 $65,102 $51,049 $116,151 $17,738,000 654%
1995 _ $70,344 $55,506 $125,850 $16,273,000 T73%
1994 $71,439 $51,213 $122,652 $15,185,000 807%
1993 $75,001 $51,213 $126,214 $14,385,000 877%
1992 $73,298 $45,606 $118,904 $13,481,000 877%
1991 $73,177 $42,350 $115,527 $12,437,000 928%
19% $74,159 $43,937 3118,096 $11,207,000 1.05%
1989 $74,900 $43,161 $118,061 $10,114,000 1.17%
1988 $65,275 $37,970 $103,245 $8,991,000 1.14%
1987 $49,138 $33,643 $82,781 $8,339,000 992%

*From the Wisconsin Insurance Report, Office of the Commissioner of Insurance, years 1987-2006.
**From http://www.cms.bhs. gov/NationalHealthExpendData/downloads/nhestatesummary2004.pdf.
Year 20035 is estimated based on a 6.9% increase in national per capita expenditures, and Year 2006 is based on a
projected rate of growth of 6.8%. http.//www.cms.hhs.gov/NationalHealthExpendData/downloads/proj2006.pdf.







In addition, SB 138 bill does nothing to affect the current $350,000 cap on loss of

society and companionship in wrongful death cases.

Finally, the bill will have a minimal effect on malpractice insurers. We need only
look back to 1998 when the wrongful death limit was raised from $150,000 to $350,000
for adults and $500,000 for children.7 As the chart above shows, neither primary insurers
nor the Injured Patients and Families Compensation Fund (the Fund) increased insurance
rates for doctors. In fact, Physicians Insurance Company of Wisconsin, which covers
about 40 percent of all the doctors in Wisconsin, decreased its rates by 2.8% on January

1, 1999 and another 8.6% on January 1, 2000.

At the same time, the Fund, which all private health care providers must pay into,
lowered its fees after the wrongful death change. The rates went down 7% on July 1,
1999, 25% on July 1, 2000 and another 20% on July 1, 2001. In fact, the enormous
assets in the Fund — $746 million as of June 30, 2006 — have caught the Governor and
Legislature’s attention, which now want to take $175 million for purposes other than the
Fund was intended — to compensate severely injured patients and their families for

injuries caused by medical malpractice.

Under the current law, many families are left with no remedy when an unmarried,
widowed or divorced family member dies as a result of medical malpractice. Why
should individuals without minor children who die due to alleged medical negligence
basically be told their loss has no value under the law? The changing demographics in
the United States really show how demeaning this idea is. In the 2000 U.S. Census, 27.1
percent of all people were never married. Another 16.3 percent were widowed (6.6%) or
divorced (9.7%). If one looks at particularly vulnerable age groups, like young adults
ages 20-24 years, 94.1 percent of women and 95.8 percent of men are not married. For
people from age 65-74 years, 8.3 percent of men and 30.8 percent of women are
widowed. This only increased from ages 75-84 years when 18.2 percent of men and 54.6
percent of women are widowed. In addition, over 21 million adults live in a home with

one or both parents.

" The Legislature also amended § 895.04 (4), Wis. Stats., broadening who can bring a claim for wrong_ful
death by including siblings of the deceased, if the siblings were minors at the time of the death.







There is simply no good reason the personal rights of companionship of the
parent-child relationship are given less protection in cases involving adult children. If
Wisconsin’s wrongful death statute recognizes the valuable relationship parents can have
with adult children, then it is time this concept be carried over to the medical malpractice
arena. It makes no sense to tell adult children whose widowed parent dies in an
automobile accident they have a claim, but if they die due to medical negligence they
have no right to pursue justice. The faw is absurd. Changing the law would send an
important message: The citizens of Wisconsin value the relationship between all adult

children and their parents.

In the case of medical malpractice, often there is a lot of uncertainty. Sometimes
a lawsuit is needed to discover the truth, Families need to be able to go to court and find
out what happened to cause a loved one’s death. As attorneys, we are committed to
strengthening the civil justice system so that deserving individuals can get justice and
wrongdoers are held accountable. All Americans benefit when the individuals have a fair

chance to get justice through our civil justice system.

We urge passage of Senate Bill 138. Restore fairness to families who have

suffered the ultimate loss of a loved one due to medical negligence.







Wisconsin Medical Society

Your Doctor. Your Health.

TO: Members, Senate Committee on Health and Human Services

FROM: Mark Grapentine, JD — Senior Vice President, Government Relations
Jeremy Levin — Government Relations Specialist

DATE;: October 17, 2007

RE: QPPOSITION to Senate Bill 138

On behalf of more than 11,000 members statewide, the Wisconsin Medical Society thanks you for this
opportunity to register our opposition to Senate Bill 138.

Negligence in the practice of medicine, or any other health care profession, that causes injury or death is a
heartbreaking and regrettable event whenever it occurs. Medical malpractice does occasionally occur, and
when it does, those injured should be reasonably compensated for their loss. Wisconsin has created a
special system to govern compensation of those injured by medical malpractice through the wisdom of open
pubtlic debate and bipartisan legislative compromise. It is a system that balances two important and
competing interests: reasonable recovery for the few injured by medical malpractice versus affordability of
health care for the many.

Wisconsin’s Medical Liability Climate Attracts Physiciansg
Wisconsin physicians are heralded for providing some of the nation’s highest-quality health care. Despite

our size, Wisconsin is a destination state for physicians; this is due in part to our relatively stable medical
liability climate, which attracts physicians from other states. The attached American Medical Association
map is well-known among physicians nationwide — Wisconsin is one of just eight states considered not to
be in a medical liability crisis or near-crisis. Affordable medical liability insurance is one factor in this
ranking, and the umbrella insurance Injured Patients and Families Compensation Fund (Fund) undeniably
helps make medical liability insurance affordable for Wisconsin physicians. :

The Fund covers every dollar of unlimited economic damages above a physician’s mandated primary
insurance coverage of $1 million per occurrance/$3 million total per year, yet this costs taxpayers zero
dollars. Every dollar awarded in a medical liability case — and even the costs the Office of the
Commissioner of Insurance (OCI) bears to administer the Fund — are paid for via fees assessed on
physicians, hospitals and certain nurses. The Fund is unique in the nation; no other state requires physicians
to pay into an umbrella insurance coverage fund with the possibility of unlimited economic damages.

IPFCEF Fiscal Status Jeopardized

Unfortunately, the Fund’s fiscal stability is endangered. According to the Legislative Fiscal Bureau,
Govemor Doyle’s proposal to “transfer” $175 million from the Fund to backfili General Purpose Revenue
{GPR) for the state’s Medicaid program could cause the Fund to face a $233,100,000 deficit in 2007-03
(see Table 6 in Paper 377, attached). If a “transfer” is avoided in this budget, the LFB estimates that the
Fund could still face a $60,000,000 deficit in 2008-09, growing to $208,000,000 by 2011-12.
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These deficits are due in part to the Supreme Court’s 2005 action removing the cap on non-economic
damages that had been in place — the LFB reports that the Fund calculated the Supreme Court’s action as
increasing potential loss liabilities by $173,000,000 (see paragraph 14 in Paper 377). While the Legislature
enacted a new, higher $750,000 cap on non-economic damages that took effect in 2006, it is indisputable
that the Fund faces greater liabilities than was planned for in early 2005.

Because of this fiscal situation, now is not the prudent time to further increase the Fund’s liabilities by
adding new potential ¢laims as contained in Senate Bill 138. If this proposed legislation is enacted, liability
insurance rates for physicians, hospitals, clinics and many other health care professionals will rise. This bill
will upset the delicate balance achieved through bipartisan legislative efforts over the past three decades.

Alternative; Better Physician-Patient/Family Communication

Instead of increasing the Fund’s potential liabilities, physicians wish to enact laws that will foster better
communication between a physician and a patient’s family when a negative outcome occurs. Physicians
understand that sometimes family members feel driven to file a lawsuit when they feel that answers about
“what happened” are not provided to their satisfaction. This is an unfortunate byproduct of the litigation
environment — oftentimes, physicians are advised by their legal counsel not to comumunicate with patients or
their families following a negative outcome due to the fear those conversations could become evidence in a
future lawsuit. To remedy this problem, physicians supported so-called “I'm Sorry” legislation (2005
Assembly Bill 1021) to allow physicians to express sentiment of apology or condolence without fear of
increasing liability exposure. Unfortunately, Governor Doyle vetoed the bill.

Alternative: “Peer Review”

Physicians also support stronger “peer review” laws, which would foster frank internal discussions at a
hospital or clinic following a negative event and allow facilities to implement quality improvement
activities that would be confidential and privileged. Peer review can prevent negative outcomes before they
happen by identifying and improving individual or system procedures. Physicians supported a bill last
session (2005 Senate Bill 578) that accomplished these goals, and the Legislature passed the bill by voice
vote in the Assembly and a 29-3 Senate tally. Unfortunately, Governor Doyle vetoed the bill.

The stories of those who have lost loved ones as a result of medical malpractice are heart wrenching.
However, good social policy is sometimes difficult. The creation of Chapter 655 and its subsequent
amendments reflect the conscious decisions of a legislature seeking a balance between the desires of those
who are injured by medical negligence and the many who need affordable health care. This balance has
worked well since the creation of Chapter 655 and should not be disrupted.

Health care resources in our country and in Wisconsin are limited. The State Legislature and our courts
have recognized the necessity of reasonable limits for non-economic damage recovery in medical liability
actions. Tn Wisconsin, we have done this in a bipartisan fashion and the result is Chapter 655. We urge you
to continue to appropriately maintain this balance and oppose SB 138.

Thank you again for this opportunity. If you have any questions, please feel free to contact Mark
Grapentine (markg@wismed.org) or Jeremy Levin (jeremyl@wismed.org) at 608.442.3800.




tht

w%mw : , éwmb e e o e et e V&Wﬁw
25 A 3 i i

C
S
3

[

N

S Ww.w ;

Gl
b

-

s
i

.

AF58:05-504.PDF: 1;07

AMERICAN

MEDICAL
ASSOCIATION







Legislative Fiscal Bureau .
One Hast Main, Suite 301 « Madison, WI 53703 « (608) 266-3847 + Fax: (608)267-6873

Tune 8, 2007 ‘ Joint Committee on Finance Paper #377

Injured Patients and Families Compensation Fund Transfer (Insurance)
Bill Agency

[LFB 2007-09 Budget Summary: Page 357, #2}

CURRENT LAW

The Injured Patients and Families Compensation Fund (the fund) was created in 1975 to
provide excess medical malpractice insurance for Wisconsin health care providers in excess of
their primary coverage limits. Most physicians practicing full time in Wisconsin, as well as
other health carc providers and organizations, are tequired to participate in the fund. To
participate, a health care provider must have their own primary layer of medical malpractice
insurance (currently $1 million per occurrence and $3 million aggregate per year}, and they must
pay an annual assessment to the fund. If they satisfy these requirements, the fund provides the
health care provider unlimited medical malpractice insurance in excess of their primary layer of
coverage. As of December 31, 2006, there were 14,308 participants in the fund. Physicians
constituted 84% of the total number of those participants, with hospitals, corporations,
partnerships, nurse ancsthetists, and other health care providers comprising the balance.

The fund is governed by a 13-member Board of Govemors that consists of three
representatives of the insurance industry appointed by the Commissioner of Insurance, a person
named by the State Bar Association, a person named by the Wisconsin Academy of Trial
Lawyers, two people named by the Wisconsin Medical Society, a person named by the
Wisconsin Hospital Association, the Commissioner of Insurance or his delegate who serves as
Chairperson of the Board, and four members of the public appointed by the Governor, at least
two of whom are not lawyers and are not associated with any hospital or insurance company.
The Board's duties include, among other things, approving the annual assessments charged to
participating health care providers. The Board is assisted in its responsibilities by staff provided
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by the Commissioner of Insurance, by committees of the Board, such as ifs actuarial ‘and
underwriting committee, and by outside service providers.

The fund is financed through annual assessments paid by provider_s_‘fi'hnd by investment
income earned by the fund's assets. With respect to the assessments paid by physicians, there are
four assessment classes, with physicians grouped by specialties or types of practice that are
similar in their degree of exposure to loss. Class 1 includes specialties with the lowest risk, and
those providers pay the lowest assessments. Class 4 includes physicians in the highest risk
specialtics, and those providers pay the highest assessments. Factors that influence the level of
assessments include an actuarial analysis of the fund's expected loss exposure based on prior
years' experience, and the fund's overall financial position. Annuaily, the fund's actuary provides
information on these matters to the fund's actuarial and underwriting committee, which advises
the fund's Board of Governors. The Board of Governors approves the fee assessment levels for
the upcoming year, and then, with the assistance of the Commissioner of Insurance, submits a
fund fee administrative rule to the Legislature for approval,

The fund's investments are managed by the State of Wisconsin Investment Board, whose
objectives are to invest moneys held in the fund in investments with maturities and liquidity that
are appropriate for the needs of the fund. According to the fund's 2006 Functional and Progress
Report (2006 Report), the fund's total assets as of June 30, 2006 were approximately $746
miltion. The 2006 Report also reports the fund's total liabilities. The fund's loss liabilities are
estimated based on recommendations by the fund's actuary and are discounted to the extent they
are matched by cash and invested assets. The loss liabilities include individual case estimates for
reported losses, estimates for losses that have been incurred but not reported (IBNR) based upon
the projected ultimate losses recommended by the fund's actuary, and a provision for the
estimated future payment of costs related to the settlement of claims. According to the 2006
Report, the fund's total liabilities as of June 30, 2006 were $687 million. The fund's reported net
equity as of June 30, 2006, which represents the fund's total assets less its total liabilities, was
$59.9 million. ' '

GOVERNOR
Transfer $175 million in 2007-08 from the fund to the health care quallty find (HCQF),
which would be created under the Governor's bill. '

DISCUSSION POINTS

1. This item would represent a one-time transfer of assets from the fund in 2007-08 to
the HCQF. Under the Governor's bill, the HCQF would fund, among other things, medical
assistance (MA.) benefits, an increase in MA hospital rates, and increased funding for tobacco use
control grants. : : - '
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Background of the Fund

2. When Wisconsin's patients compensation fund was established in 1975, it operated
for several years on a cash basis, meaning that providers were assessed based on actual payout
amounts for claims in a given year. During the 1980's, the fund switched to accrual accounting,
Under the accrual method, providers are assessed based on estimates of what all claims will total
over time for incidents that occurred in a given year, rather than on the amoutt of losses actually
paid that year. Accrual accounting attempts to ensure that the fund has sufficient assets to pay any
outstanding liabilities, including claims incurred but not yet reported, if the fund-was discontinued.

3. The Board of Governors uses information provided by the actuary regarding the
fund's loss liabilities and overall financial condition to establish annual provider assessment rates.
Table 1 shows the overall percentage change in assessment rates approved by the fund's Board of
Govemnors during the period 1997-98 through 2006-07. Table 1 also summarizes the total amount
of asscssment revenues collected by the fund during that period. The source of the information
contained in Table 1 is the Legislative Audit Bureau's March, 2007, Report on the fund (LAB 2007
- Report). For 2007-08, the Board of Governors has approved a 5% increase in assessments.

TABLE 1

Change in Fund Assessment Rates
1997-98 through 2006-07

Overall Percentage Change in

Assessment Rates Approved by Total Annual
Policy Year _ Fund's Roard of Governors © Asscgsments
1997-98 -17.7% : $49,884,800
1998-99 0.0 50,621,700
1999-00 -7.0 47,879,300
2000-01 -25.0 _ 36,795,100
2001-02 -20.0 29,556,000
2002-03 -5.0 29,463,700
2003-04 50 _ 32,065,000
2004-05 -20.0 26,547,000
2005-06 -30.0 18,930,800
2006-07 250 Not Available
4, As Table 1 indicates, the total amount of assessment revenue collected annually by

the fund declined from $49.9 million in 1997-98, to $18.9 million in 2005-06. Asscssment revenue
is expected to increase in 2006-07, consistent with the Board of Governors' approval of a 25%
increase in the level of provider assessments. Table 2 shows the annual fees for the fund's four
classes of physicians, as well for certified registered nurse anesthetists, during the period 1997-98

through 2006-07.
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‘TABLE 2

Annual Fees for Physicians and Certified Registered Nurse Anesthetists
1997-98 through 2006-07

Certified.

Physicians Registered Nm'se
Year Class 1% Class 2% Class 3* Class 4% Anesthetists
1997-98 $2,647 $5,294 $11,392 $15,882 3678
1998-99 2,721 5,170 11,292 16,326 678
1999-00 2,531 4,809 10,504 15,186 631
2000-01 1,898 3,606 - 7,877 11,388 475
2001-02 1,538 2,769 6,384 9,231 378
2002-03 1,461 2,630 6,063 8,766 359
2003-04 - 1,534 2,761 6,366 9,204 377
2004-035 1,227 2,209 5,092 - 7362 302
2005-06 859 1,546 - 3,565 5,154 211
2006-07 1,074 1,933 4,457 6,444 264

* Indicated rates are for prowders for whom Wisconsin is their primary place of praonce Ofther rates apply to
providers for whom Wisconsin is not the primary place of practwe

5. Even though the assessment revenue collected annually by the fund has declined
during the past 10 years, the fund's total assets increased from $377 million as of June 30, 1997, to
$746 million as of June 30, 2006. That growth is atiributable to the fact that revenues collected in
the form of provider assessments, coupled with the investment returns earned by the fund's assets,
exceeded the amount of money the fund paid out in claims and other expenses during that period.

6. According to the LAB 2007 Report, the fund has paid more than $633.6 million in
claims since it was created in 1975. The losses paid in any given year relate to events that occurred
in previous years. That is because there is typically a period of time, in some cases a significant
period of time, between when an incident of medical malpractice occurs and when the claim
associated with that occurrence is reported, settled, and ultimately paid by the fund. Table 3 shows
the actual losses paid by the fund in each fiscal year during the period 1996-97 through 2005-06.
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TABLE 3

Actual Losses Paid by Fund
1996-97 through 2005-06

Actual
Year Losses Paid
1996-97 ' $34,679,300
199798 18,718,500
199899 - 19,930,000
1999-00 19,657,300
200001 - 39,636,300
2001-02 35,304,800
2002-03 22,074,600
2003-04 19,497,000
2004-05 20,316,500
2005-06 32,340,700

7. An aspect of the fimd's financial condition not directly reflected in its total assets, or
in the actual losses paid in any given yeat, is its total liabilities. During the period June 30, 1997,
through June 30, 2006, the fund's total liabilities, as initially reported in the fund's year-end financial
reports, increased from $421 million to $687 million. The fund's total Habilities include individual
case cstimates for reported losses, estimates for losses that have been incurred but not reported
(IBNR) based upon the projected ultimate losses recommended by the fund's consulting actuary,
and a provision for the estimated -future payment of costs related to the settlement of claims,
reported on a discounted basis. '

8. Estimating the fund's IBNR losses is difficult because of the nature of medical
malpractice coverage, where there is an extended period of time over which claims can be reported
and eventually settled, and because of the particular nature of the fund, with its unlimited excess
liability coverage over the participating health care providers' primary coverage. Changes in the
 state’s medical malpractice legal environment, deviations from expected payment patterns, and
changes in interest rates (which can impact the income earned by the fund's assets, which in furn is
used to discount the fund's liabilities), can complicate these actuarial estimates. In addition, a small
number of large claims can disproportionately impact the fund's net financial position. The fund's
managers and the fund's actuary continually review these factors, as well as the fund's ongoing loss
experience, and adjust the fund's estimated liabilities when necessary.

9. Subtracting the fund's total liabilities from its total assets yields the fund's surplus or
deficit. Beginning with the fiscal year ending June 30, 1999, the fund has reported a year-end
surplus. Prior to that time, the fund had generally reported fiscal year-end deficits. Table 4 shows
the fund's year-end total assets, total Habilitics, and surplus (or deficit) as initially reported by the. .
fund as of June 30 for cach fiscal year during the period 1996-97 through 2005-06. .
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TABLE 4

Fund's Reported Total Assets, Total Liabilities, and Surplus (Deficit)
1996-97 through 2005-06

Surplus

Total Total
Year Assets Liabilities (Deficit)
1996-97 $376,830,700 $420,924,900 (544,094,200}
1997-98 462,415,800 481,799,700 (19,383,900}
1998-99 501,134,200 492,554,400 8,579,800
1995-00 542,594,300 515,383,300 27,211,000
2000-01 576,533,300 547,308,400 28,725,000
2001-02 586,969,800 582,081,700 4,888,100
2002-03 667,445,900 659,513,500 7,932,300
2003-04 741,282,900 716,666,600 24,616,300
2004-05 758,681,100 726,974,900 31,706,200
2005-06 746,398,200 686,538,100 - 59,860,100

, 10.  Over the past several years, the fund's actuary has consigtently reduced its past
estimates of loss liabilities, relative to the amounts initially reported in the fund's year-end financial
statements, to teflect an additional year's experience. For instance, when estimating total liabilities
for purposes of the fund's June 30, 2006, financial statements, the fund's actuary revised downward
by approximately $79 million {on an undiscounted basis) its previous estimates of unpaid losses and
loss adjustment expenses for claims occurring prior to June 30, 2005. These "hindsight”
adjustments have led some to suggest that the fund's actuary has been overly conservative in
estimating the fund's loss labilities. For instance, in an independent actuarial opinion dated April 4,
2005, and prepared at the administration's request, Aon Risk Consultants estimated that the fund's
surplus as of September 30, 2004, was several hundred million doliars higher than estimated by the
fund's actuary. A subsequent actuarial audit, however, prepared by Tillinghast-Towers Perrin and
dated July, 2005, concluded that the fund's reported loss Habilities were reasonable, although -
conservative. In its March, 2007, Report, the Legislative Audit Bureau stated that, "from both an
actuarial and accounting perspective, conservative estimates are considered more prudent than those

that are overly optimistic."

11.  The July, 2005, Tillinghast report recommended that going forward, the fund's
actuary develop best estimates of expected loss experience, and then explicitly specify a risk margin
that would represent the risk that the fund's actual losses could exceed that best estimate. Prior to
the Tillinghast report, the fund's actuary had incorporated an implicit risk margin of 33% when
estimating the fund's loss labilities, The fund's 2006 Report incorporates an explicit risk margin of
5%. The fund's Board of Governors adopted that lower risk margin following the Wisconsin
Supreme Court's Ferdon decision in July, 2005. In Ferdon, the court held that Wisconsin's statutory
cap on the recovery of noneconomic damages for medical malpractice claims violated the equal
protection guarantees of the Wisconsin Constitution. That $350,000 cap, which had been adjusted
annually for inflation, had been in place since 1995 (an eatlier statutory limit on TORECONOIC
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damages expired on-DecernbeF 31, 1990).

12. The risk that Wisconsin's statutory limit on noneconomic damages would be
overturned was one reason the fund's actuary had been using an implicit risk margin of 33%.
Because the Ferdon decision removed that uncertainty, the fund's Board of Governor's approved the
lower, explicit risk margin of 5%. The impact of lowering the fund's risk margin to 5% was to
reduce the fund's estimated loss liabilities by approximately $240 million as of June 30, 2006,
selative to what those estimated liabilities would have been under an implicit risk margin of 33%.

13.  In addition to reducing the fund's estimated loss liabilities as of June 30, 2006, it is
expected that the Board of Governor's adoption of the 5% risk margin will make the fund's actuarial
estimates Iess conservative going forward.

14. At the same time, the Ferdon decision also caused the fund's actuary to increase its
estimate of the fund's undiscounted loss liabilities by $173 millien. The actuary made that
adjustment because Ferdon, as indicated, removed the statutory cap on the recovery of
noneconomic damages that had been in effect since 1995. The find's June 30, 2006, year-end
report, which indicates a fund surplus of $59.9 million, reflects the estimated total net impact of the
Ferdon decision on the fund's financial position. ' :

5.  Subsequent to Ferdon, 2005 Wisconsin Act 183 established a $750,000 limit on
noneconomic damages for medical malpractice incidents that ocour after April 6, 2006, This new
Stamutory limit on noneconomic damages may reduce the fund's Tufure losses, compared to the
period Jamuary 1, 1991 through April 6, 2006, for which no statutory cap on noneconomic damages
“exists. The fund's mmzymemmmmMWp ‘
if they arise, and to adjust the fund's estimated liabilities accordingly.

Projected Impact of the Governor's Recommendation to Transfer $175 Million from
the Fund .

16. °~ The fund's actuary estimates that the Governor’s recommendation to ransfer $175
million from the fund to the HCQF would reduce the fund's surptus by $235.1 million. That impact
includes the initial transfer of $175 million in assets, as well as $65.1 million in reduced investment
income that would have been generated by those assets. According to these actuarial estimates, the
transfer, if approved, would cause the fund to report a net deficit of $233.1 million as of June 30,
2008. ‘ '

17.  If approved, the recommended transfer would occur at a time when, according to the
most recent actuarial projections, the find is already about fo revert to a nct deficit position. Table 5
shows the fund's projected year-end financial position for the years 2006-07 through 2011-12.
These actnarial projections incorporate an assumption that the fund's annual assessments will
increase by 25% per year during the indicated period. If the fund's assessments increase by less
than 25% (such as the 5% assessment increase approved by the Board of Governors for 2007-08),
the fund's projected deficits would be greater than indicated in Table 5. Note that the actuarial
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projections in Table 5 do not include the estimated impact of the Governor's recommendatlon to
transfer $175 million from the fund in 2007-08.

TABLE 5

Fund's Projected Year-End Surplus {Deficit)
2006-07 through 2011-12
Without Governor's Recommended Transfer

Projected Year-End _

Year Fund Surplus (Deficit)

200607 $66,900,000

2007-08 2,000,000

200809 . (60,600,000}

2009-10 : (115,000,000)

2010-11 (165,000,000}

2011-12 (208,000,000}

18.  One reason the fund's actuary is currently projecting that the fund will begin
reporting year-end deficits in 2008-09 is that the fund's Board of Governors has m recent ycars
approved assessment levels lower than the "break even" point estimated by the fund's actuary. The
"break even® point is the point at which the assessments collected during the year are equal to all
expected claim payments for incidents that occur during that year, regardless of when the claims
associated with those incidenis are paid. The recent assessment levels approved by the Board are
consistent with its policy to maintain the find's surplus at or near zero. According to the fund's
2006 Report, this policy is due to the nature of the fund, “the fact that it operates as a risk-sharing
pool and that participation in the Fund is mandatory.” With respect to this policy, the fund's 2006
Report states the following:

Because of this policy, the Fund is currently collecting fees in an amount less than
the amount being paid out for claims and expenses. As a result, investment imcome
that was expected to be used to discount reserves is being used to pay claims and

~ expenses. Ultimately, without significant adjustments to fees or reserves, this will
result in a deficit for the Fund. Due to the long tail nature of the Fund, this expected
deficit may not be reflected on the financial statements for another year or two.
Fund management will closely monitor the financial position of the Fund and
provide updated information in future reports. -

19. The estimated impact of the Governor's recommended transfer would be to increase
the fund deficits that are already being projected by an additional $235.1 million. Table 6 ‘shows the
actuary's current projections for fund years 2006-07 through 2011-12 when the estimated impact of
the Governor's recommended $175 million transfer is incorporated into those projections.
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TABLE 6

Fund's Projected Year-End Surplus (Deficit) |
2006-07 through 2011-12
With Governor's Recommended Transfer

. Projected Year-End

Year Fund Surplus (Deficit)
2006-07 $66,900,000
2007-08 (233,100,000)
2008-09 (295,100,000
2009-10 (350,100,000)
2010-11 (400,100,000)
2011-12 ’ (443,100,000

20.  The actuarial estimates shown in Tables 5 and 6 should be viewed in light of the
recognized difficulties inherent in estimating the fund's loss liabilities. Economic and/or legal
developments could occur that may cause the fund's actuary to revise its estimates, positively or
negatively. In addition, the Committee may consider these projections in the context of the fund's
previous "hindsight" adjustments, which have consistently reduced the fund's past estimates of loss
liabilities. In that regard, the fund's actuary has provided the fund's actuarial committee a hindsight
analysis, based on an additional year's experience, that would have increased the fund's surplus as of
June 30, 2006, to $123 million, rather than the $59.9 million surplus initially reported as of that
date. Whether such hindsight adjustments will continue to occur in the future, and what the
magnitude of such adjustments might be, cannot be predicted.

21.  The projected deficits shown in Tables 5 and 6 are larger than previous deficits
reported by the fund, the greatest of which was $122.7 million as of June 30, 1988. In response to
the deficits reported during that period, the fund's Board of Governors implemented a long-term
plan to restore the fund's financial integrity that included a series of assessment increases phased in
over time. By the late 1990s, the fund began reporting surpluses, in part because of those
assessment increases, but also in large part becatse of the fund's better-than-anticipated loss
experience during that period. -

29 The fund's Board of Governors has not indicated what specific measures it would

implement in the event the Governor's recommendation to transfer $175 million from the fund is
approved, although fund management has indicated that the Board is required to operate the fund in
a fiscally responsible manner. One option, presumably, would be to increase provider assessments.
The magnitude of any such increases, and the period of time over which they would be
implemented, is not known at this time.

23. In 2 memorandum to Members of the Joint Committee on Finance, dated March 20,

2007, the Wisconsin Medical Society stated its opposition to the Governor's recommended transfer.
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In addition, by letter to the Co-Chairs of the Joint Committee on Finance dated March 22,-'2(_)07,
OCI informed the Co-Chairs of the following resolution passed unanimously by the fund's Board of
Governor's (with the Commissioner of Insurance abstaining):

The Injured Patients and Families Compensation Fund Board of Govemors, as
trustees, opposes any attempt to use Injured Patients and Families Compensation
Fund fund's money for any use beyond the original legislative intent developed in
1975 and further strengthened and defined by 2003 Wis. Act 111. Injured Patients
and Families Compensation Fund trust fund monies, under statutes in Chapter 655,
are held in irrevocable trust to be used only for purposes of medical Hability claims
beyond the primary insurance limits.

24, The Board of Govemors' resolution references 2003 Wisconsin Act 111, which,
among other things, repealed and recreated s. 655.27(6) of the statutes to provide as follows:

The fund is established to curb the tising costs of health care by financing part of the
liability incurred by health care providers as a result of medical malpractice claims
and to ensure that proper claims are satisfied. The fund, including any net worth of
the fund, is held in irrevocable trust for the sole benefit of health care providers
patticipating in the fund and proper claimants. Moneys in the fund may not be used
for any other purpose of the state.

25. In a memorandum dated May 24, 2007, Wisconsin Legislative Council staff
addressed several legal issues related to the Governor's recommended transfer from the fund,
including the following: (1) whether the recommended transfer could be deemed a taking of
property without just compensation; (2) whether the recommended transfer could be decimed an
impermissible impairment of contract; (3) whether the recommended transfer is consistent with the
stated purposes of s. 655.27(6); and (4) how, if at all, these issues might be affected by the bill's
language that the recommended transfer would occur "notwithstanding s. 655.27(6) of the statutes.”

With respect to the first two issues, Legislative Council staff concluded that arguments
could be made both in support of and contrary to claims that the Governor's recommended transfer
constituted a taking of property without just compensation and/or an impermissible impairment of
contract. Regarding the matter of legislative intent, Legislative Council staff concluded that the
" recommended transfer is probably not consistent with the fund's statutory purpose, but that language

in the Governor's bill stating that the assets shall be transferred "notwithstanding s. 655.27(6)" has
the same general effect as a statutory change that would broaden the purpose of the fund. Because
the "notwithstanding" clause appears in nonstatutory language, however, its effect would extend
only through the legislative session in which it was enacted. A copy of the Legislative Council
staf's May 24, 2007 memorandum is attached to this paper.

26.  Finally, the Committee may wish to consider the fund's role in the larger context of
Wisconsin's medical malpractice liability environment. According to a report by the American
Medical Association, Wisconsin is one of eight states with a "stable" medical liability environment.
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At least four of those states, Wisconsin, Indiana, New Mexico, and Louisiana, have patients
compensation funds, although those funds differ in key respects. For example, of those four states'
funds, only Wisconsin's has mandatory participation and only Wisconsin's provides unlimited
excess medical malpractice liability coverage. Each of those four states also has some form of
statutory limitation on the recovery of noneconomic damages for medical malpractice claims, as do
aumerous other states. It is difficult to determine the fund's precise role in creating and maintaining
Wisconsin's relatively stable medical lLiability environment, scparate from such other potential
factors as the statufory cap on noncconomic damages and the quality of health care services
provided in Wisconsin. in an October, 2004, Report on the fund, however, the Legislative Audit
Bureau stated the following: "The Injured Patients and Families Compensation Fund is often cited
as an important factor in Wisconsin's relatively stable environment for health care providers in
compatison to other states. Its solid financial position provides flexibility to readily respond to
changes that may occur in the medical malpractice environment in the future."

97.  The Committee could decide to approve the Governor's recommendation to transfer
$175 million from the find to the HCQF in 2007-08. The fund’s actuary estimates the transfer
would negatively impact the fund's net financial position by $235.1 million when lost investment
carnings are added to the initial $175 million transfer. Table 6 shows the most current actuarial
projections of what the fund's year-end surplus or deficit would be if the transfer is approved. While
it is not known 2t this time precisely what steps the fund's Board of Governors would take if the
transfer is approved, those steps presumably would include an increase in provider assessments.
Approving the transfer could also expose the state to one or more of the legal issues discussed in the
Legislative Council staff's May 24, 2007 memorandum.

28 The Committee could also delete the Governor's recommendation, in which case the
Committee would need to identify alternative funding sources if it approves expenditures that would
have been finded from the Governor's recommended transfer of fund assets.

ALTERNATIVES TO BILL

1. Approve the Governot's recommendation and transfer $175 million from the fund to
the HCQF in 2007-08.

2. Delete provision.

Prepared by: Eric Peck
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WISCONSIN LEGISLATIVE COUNCIL

- Terry C. Anderson, Divector
f.aura D. Rose, Deputy Director

TO: BOB LANG, DIRECTOR, LEGISLATIVE FISCAL BUREAU

FROM: Laura Rose, Deputy Director

RE: Injured Patients and Families Compensation Fund Issues in 2007 Senate Bill 40

DATE: May 24, 2007

This memorandum addresses several questions relating to a proposal in 2007 Senate Bili 40 to
transfer funds from the Injured Patients and Families Compensation Fund (IPFCF) to the proposed
Health Carc Quality Fund (HCQF). The memorandum first sets out the questions and brief answers,
provides background on the proposal, and then provides a more detailed response to the questions.

A, QUESTIONS AND BRIEF ANSWERS

1. Can the proposed transfer of funds from the IPFCF to the HCQF be considered a taking of
property without just compensation?

Brief answer: The transfer might be considered a taking of property without just compensation if
the transfer of funds from the IPFCF to the HCQF takes place and resulis in the IPFCF being
unable to pay claims to patiens, or results directly in higher assessments to participating health
care providers. However, there is case law on the other side of this issue.

2. Can the proposed transfer of funds from the IPFCF to the HCQF be considered an impainﬁent of
contract?

Brief answer: The transfer might be considered an impairment of contract if the transfer of funds
from the IPFCF to the HCQF takes place and results in IPFCF provider assessments being used
for purposes other than those originally contemplated when the IPFCF was created. However,
“arguments might be made that the public purpose behind the transfer of funds is important
enough to justify any alleged impairment of contract.

3. Is the proposed transfer of funds from the IPFCF to the HCQF consistent with the purpdses of
the IPFCF specified in s. 655.27 (6)7 -
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2.

Brief Answer: The transfer is probably not consistent with the statutory purposes of the IPFCF.
However, the transfer may still be permissible if justified by a public purpose.

4, Tfthe proposed transfer of fiunds from the IPFCF to the HCQF is not consistent with the statutory
purpose of the IPFCF, does the language in SECTION 9225 (2) of Senate Bill 40 which “notwithstands”
the transfer from the restrictions on the IPFCF alleviate these problems?

Brief Answer: The nonstatutory language in the bill that “nothwithstands™ the transfer from the
TPFCF restrictions is an attempt to broaden the purposes of the fund to justify the proposed
transfers. This language has the effect that a statutory change would have, except that the effect
is temporary. :

B. BACKGROUND

I, Current Law

Subchapter IV of ch. 655, Stats., creates the IPFCF. The purpose of the fund is to pay that
portion of a medical malpractice claim which is in excess of the Hability limits expressed in ch. 635, or
in excess of the maximum liability limit for which the health care provider is insured, whichever limit is
greater; paying firure medical expense payments of an injured patient; and paying claims resulting from
peer review activities. .

Section 655.27 (6) further provides that the IPFCF “is established to curb the rising costs of
health care by financing part of the liability incurred by health care providers as a result of medical
malpractice claims and to ensure that proper claims are satisfied. The fund, including any nei worth of
the fund, is held in irrevocable trust for the sole benefit of health care providers participating in the fund
and proper claimants. Moneys in the fund may not be used for any other purpose of the state.”

Subchapter TV of ch. 655 establishes the governance, funding system, and structure of the
IPFCF. The fund is governed by a Board of Governors and a system of assessments on health care
providers covered by the IPFCF. The assessments are established by the Commissioner of Insurance
after approval by the Board of Governors. The statute sets out a claims system through which injured
parties can file a claim for damages arising out of the rendering of medical care and services or the
operation of the peer review system.

2. Proposal in 2007 Senate Bill 40

The Legislative Fiscal Bureau Summary of 2007 Senate Bill 40 describes a proposal in the bill to
create a HCQF as a separate, nonlapsible trust fund, which would consist of: -

a. All revenue the state collects from the cigarctte tax that exceeds $304,000,000 in 2007-08 and
$305,000,000 in 2008-09 and in each subsequent year;

b. All revenue the state receives from the tobacco pfoducts tax that exceeds $18,400,000 in
2007-08 and $19,300,000 in 2008-09 and in each subsequent year;

c. All moneys received from a tax on hospital gross revenues, which would be created in the
bili; : '
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d. $50,000,000 in each fiscal year that would be transferred from the permanent endowment
fund (the fund consists of all of the proceeds from the sale of the state’s right to receive payments under
a tobaceo settlement agreement and investment earnings on the proceeds); and ,

e. $175,000,000 that would be transferred ﬁoﬁn the IPFCF in 2007-08.

The fund would support several programs administered by the Department of Heaith and Family
Services, the Health Care Quality and Patient Safety Board, and the Healthy Wisconsin Authority,
including: (a) a number of new health programs, including the creation of the ITealth Care Quality and
Patient Safety Council and Grant Program; and (b) increases in funding for current programs, including
MA rates and hospital reimbursement rates. In addition, the bill would replace general purpose revenue
(GPR) base funding for several current programs with segregated revenue from the new fund.

With regard to the transfer from the [PFCF to the HCQF, no statutory changes arc proposed, so
the statutory purpose of the IPFCF as set forth in s. 655.27 (6), Stats., remains intact. However,
SECTION 9225 (2) of Senate Bill 40 provides that “Netwithstanding s. 655.27 (6) of the statutes, there is
transferred from the injured patients and families compensation fund to the health care quality fund
$175,00,000 in fiscal year 2007-08” (emphasis added). Nonstatutory provisions have the effect of law,
but the effect is temporary, rather than the continuing effect the provision would have if it were
incorporated into the statutes. (Wisconsin LRB Drafting Manual, 2007-2008, Chapter 12.01.)

C. DETAILED DISCUSSION OF QUESTIONS

The following summarizes some possible issues that could be raised with respect to the questions
outlined in the beginning of this memorandurmn.

1. Tuking of Property Without Just Compensation. Section 655.27 (6), Stats., provides that the
IPFCF, including any net worth of the IPFCF, is held in “itrevocable trust” for the sole benefit of health
care providers participating in the find and proper claimants, and the moneys may not be used for any
other purpose of the state. Therefore, it is possible that the proposal in Senate Bill 40 to reallocate
moneys from the TIPFCF to the HCQF may be considered to be a taking of property without just
compensation.1 :

The initial steps in analyzing a taking claim are determining whether a private property interest
exists and whether the private property has been taken.? If private property is shown to have been taken,
the next steps. are to determine whether the property is taken for a valid public use, and whether just
compensation is provided therefore.’ : :

I The U.S. Constitution, Amendment Five, provides in part: “No person shail...be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for public use, without just compensation.” Artticle
1, Section 13 of the Wisconsin Constitution provides: “The property of no person shall be taken for public use without just
compensation therefore.”

? Wisconsin Professional Police Association, Inc. v. Lightbourn, 243 Wis. 2d 512, 627 N.W.2d 807 (S. Ct. Wis.
2001). '

3 Wisconsin Retired Teachers Assn, v. Employee Trust Funds Board, 207 Wis. 2d 1, 558 N.W.2d 83 {1997),
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An accrued claim for medical malpractice is a property interest.* An individual who receives a
malpractice award has a property right in having the claim paid by the IPFCF ifit exceeds the Himits for
which the liable health care provider ‘is insured. If the Senate Bill 40 pmposal were to result in
jeopardizing the payment of a claimant’s award by the IPFCF, it could be seen as a takmg of property
without due process of law. ,

On the other hand, it could be argued that the cash reserves in the IPFCF are not pnvate
property. In Great Lakes Higher Education Corporation v. U.S. Department of Education,. the cash
reserves of the Great Lakes Higher Education Corporation (GLHEC), a private, nonprofit corporation
providing student loan guarantees, were found not to be “private property” forithe purposes of the Fifth
Amendment to the U.S. Constitution.” In that case, the U.S. Department of Education (DOE), after
amendments to the statutes governing the agreements between student loan guarantee agencles such as
GLHEC and DOE, recouped cash reserves from these agencies that it determined were excessive. The
court said this recoupment of reserves was not a taking:

The purpose and legal structure of Great Lakes places it in that borderline
between the wholly public and wholly private instrumentality. The
extensive federal regulation of the agency suggests its highly public
nature.... In essence, Great Lakes is an intermediary between the United
States and the lender of the student loan. The United States is the loan
guarantor of last resort. Great Lakes assists the Unifed States in
performing that function. I cannot be compelled to perform that function,
nor can it insist that its compensation for that service be 1rrevocab1y fixed.
We, therefore, conclude that the reserve fund excess 18 not “private
property” for purposes of the Fifth Amendment.®

If a court were to determine that private property interests exist in the IPFCF for claimants or
payors, the next question is whether: (1) the proposal in Senate Bill 40 to create the HCQF and transfer
approximately $175,000,000 from the IPFCF to the HCQF resetves jeopardizes the payment of any
accrued claims under the IPFCF; or (2) the proposal will result in an increase in IPFCF provider fees,
and those fees are taken for a use not contemplated by ch. 635.

Several Wisconsin Supreme Court cases examined transfer of funds from state trust funds to
other funds. These cases reach seemingly different conclusions. The Wisconsin Professional Police
Association case’ found no taking where legislation authorized the transfer of funds from the one
account in-the Wisconsin Retirement System (the transaction amortization account or TAA) to the
reserves and accounts in the fixed trust, and resulted in more benefits to some classes of fund
participants over others.

* dicher v. Wisconsin Patients Compensation Fund, 237 Wis, 2d 99, at 143 (S. Ct. 2000).
5911 F. 2d 10, at 14 (7" Cir. 1990). -
$911 F. 2d 10, at 13-14.

7 Supra, footnote 2.
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Another transfer at issue in Wisconsin Professional Police Association involved a distribution of
$200,000,000 from the employer reserve to employers as a credit for employers against unfunded
liabilities. The court stated that this was not an unconstitutional taking of property, nor was it an
unconstitutional impairment of contract:

The size of the employer reserve balance does not increase or in any way -
determine the contractual benefit to be received by participants. At best,
the balance in the employer reserve may heighten the possibility of an
increase in the formula multiplier or the benefit caps in a future vote by
‘the state legislature.... No one in this litigation suggests that Act 11
abrogates the statutory and constitutional obligation of employers to fulfill
benefit commitments to participants. These “benefits accrued” for
“service rendered” are the essence of the property right enjoyed by
participants. There is no taking of property or nnpamnent of contract
when everyone concedes that accrued benefits must be paid. ..

Other cases have found an unconstitutional taking upon a transfer from vested retirement funds.
In Association of State Prosecutors v. Milwaukee County,” the court determined that it was an
‘unconstitutional taking to give retirement service credits to district attorneys transferred from the
Milwaukee County system to the state system and fund the transferred credits by transferring moneys
out of the county pension fund, instead of paying for the credits with state moneys.

An unconstitutional taking was also found in Wisconsin Retired Teachers Association, Inc. v.
ETF Board."® Tn that case, a transfer from the retirement fund was authorized by the passage of a law
that superseded the role of the Employee Trust Fund (ETF) in making such transfers. In that case, 25%
of apnuitants received a special investment performance dividend as part ofa $230,000,000 distribution
from the TAA, while 75% of annuitants received no dividend. This distribution violated many of the
statutory provisions in ch. 40 and superseded the statutory role of the ETF in making these distributions.

2. Impairment of Contract. The proposal to reallocate moneys from the IPFCF to the HCQF-
created in the Governor’s budget bill may be considered to constitute an 1mpa1rment of contract, which
is prohibited by both the U.S. and W1sc0ns1n Constitutions. !' If the IPFCF is contractually limited to

¥ 243 Wis. 2d 512, at 602-603.
7 199 Wis. 2d 549 (S. Ct. Wis. 1996).
0207 Wis. 2d 1 (8. Ct. Wis. 1997).
! Article L Section 10 of the U.S. Constitution provides, in part, as follows: “No state shall...pass any...la_w
impairing the obligations of contracts....” Article I, Section 12 of the Wiscensin Constitution, pfovides, in part, as follows:

“No bill of attainder, ex post facto law, not any law impairing the obligation of contracts, shall ever be passed....”
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paying part of health care provider liability for medical malpractice claims to further the purpose of
curbing the rising costs of health care by financing part of the liability, then using the fands for unrelated
purposes could be deemed an impairment of contract.

The Wisconsin Supreme Court, in Wisconsin Professional Police Association,” outlined a three-
step methodology developed by the U.S. Supreme Court in analyzing impairment of contract claims:
first, to inquire whether the challenged statute has operated as a substantial impairment of a contractual
relationship; second, if the legislation is found to substantially impair a contractual relationship, whether
there exists a significant and legitimate public purpose behind the legislation; and thind, if such a public
purpose exists, whether the challenged legislation is based upon reasonable conditions and is of a
character appropriate to the public purpose justifying the legislation’s adoption.

In this case, health care providers required to patticipate in the IPFCF could possibly claim a
contractual relationship with the state through the IPFCF: in return for payment of the mandated fees,
the participating providers receive malpractice coverage for claims which exceed the amounts covered
by private malpractice insurance policies. If the Governor and the Legislature created a new purpose for
ch. 655 after establishing the initial contractual relationship, these providers could assert that they did
not agree to have their fees used for this broader statutory purpose.

If this proposal were to be enacted into law and subsequently challenged in court, the court
would first analyze whether this change in the purpose of ch. 655 operated as a significant impairment of
contract. In Great Lakes Higher Education Corporation v. U.S. Department of Education,” the coutt
found no impairment of contract when the agreement between GLHEC and the U.S. DOE was aliered by
statutory amendments to permit the recoupment of cash reserves. However, in that case, the original
enabling legislation specifically stated that GLHEC agreed to conform both to the existing federal
statutes and regulations and to new obligations that Congress or the Secretary of Education might
impose in the future. GLHEC consented to these terms in the insurance program agreement.

In this case, the statutes governing the IPFCF do not mention that the health care providers
participating in the IPFCF agree to be bound by new obligations that the Legislature might impose on
the fund in the future. Of course, the Legislature is free to amend the purpose of the IPFCF at any time.
However, it could be questioned whether reserves that were established under current law, especially
those that have accrued since the law was changed under 2003 Wisconsin Act 111, may be bound by the
new purposes proposed in Senate Bill 40 (i.e., funding the HCQF).

If a court found an impairment of contract, a court would then examine whether there is a
significant and legitimate public purpose behind the legislation allegedly giving rise to the impairment.
The proponents would likely assert that using IPFCF reserves to supplement MA costs is essential to
maintaining the participation of health care providers in the MA program and to ensuring the availability
of health care providers to serve low-income persons in this state. Altematively, if the transfer of funds
were to somehow result in an unacceptable fee increase for participating providers that resulted in
lessening the supply of providers, it could be argued that the proposal does not serve a significant and

12 wiscansin Professional Police Association, 234 Wis. 2d 512, at 593-594.

13 Supra, footnote 5.
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legitimate public purpose. However, it is beyond the scope of this memorandum to speculate on the
effect of the proposal on IPFCF fees.

Finally, if an impairment of contract is found, but justified by a legitimate public purpose, a court
would exarnine whether the legislation is based upon reasonable conditions and is of a character
‘appropriate to the public purpose justifying the legislation’s adoption. It might also examine whether it
is reasonable and appropriate to require mandatory IPFCF participants to supplement MA costs with
their fees, as well as funding the other purposes established under the HCQF.

3. Purposes of the Fund. The purpose of the IPFCF as stated in s. 655.27 (6), Stais., is “to curb
the rising costs of health care by financing part of the liability incurred by health care providers as a
result of medical malpractice claims and to ensurc that proper claims are satisfied.” Senate Bill 40
proposes a transfer from the IPFCF to the HCQF for various other purposes. None of the purposes of
the HCQF include the purpose of the IPFCF outlined in s. 655.27 (6).

Although it could be argued that the creation of the Health Care Quality and Patient Safety
Couneil and Grant Program within the HCQF could ultimately reduce medical malpractice claims by
reducing medical errors and increasing patient safety, this council and grant program do not finance
medical malpractice claims liability, as expressed in s. 655.27 (6).

Even if the proposed transfer is not within the purpose of s. 655.27 (6), this does not necessarily
mean it is legally impermissible. This would require a determination of the public interest served by the
transfer, balanced against the private interests in maintaining the integrity of the IPFCF. These issues

were discussed in the prior sections relating to the taking of property without just compensation, and the

jmpairment of contracts issue.

4. FEffect of Nonstatutory Language on the Permissibility of the Transfer. The inclusion of
nonstatutory language that “nothwithstands” the language in s. 655.27 (6), Stats., when making the
transfer, has the same general effect as a statutory change that would broaden the purpose of the fund.
The only difference is that nonstatutory language has a temporary effect extending only for the duration
of the session in which it is enacted, whereas a statutory change would be in effect until repealed or

sunset by the Legislature.

If you have any questions on the issues raised in this memorandum, please contact me directly at
the Legislative Council staff offices. My telephone number is 266-9791.

LR:wuksmu:tlu;jb;wu







Civil Trial Counsel of Wis

TO: Members, Senate Committee on Health & Human Services

FROM: Jim Hough, on behalf of

Civil Trial Counsel of Wisconsin
DATE: October 17, 2007

RE: OPPOSITION TO SENATE BILL 138

The Civil Trial Counsel of Wisconsin respectfully urges your opposition to Senate Bill 138
relating to allowing recovery between adult children and their parents for loss of society and
companionship in wrongful death cases.

Loss of society and companionship was never part of the common law but is a creature of
the legislature which has very carefully and thoughtfully limited recovery to spouses, minor
siblings and minor children and their parents. Wisconsin law allows plaintiffs to be
compensated for all expenses that can be measured by objective standards. For example,
families can be paid for medical bills, lost wages, loss of earning capacity, funeral expenses,
pain and suffering and punitive damages.

Members of the Wisconsin Legislature are being told that this legislation is necessary because,
among other reasons, of a misinterpretation (by the Supreme Court) of the statute and not
because of a “conscious decision” made by the Legislature. During the 1997-1998 legislative
debate, the issue was openly discussed and debated. Further, the Supreme Court pointed out in
Czapinski v. St. Francis Hospital, Inc., 236 Wis.2d 316 (Wis.2000), that the Senate rejected an
amendment which would have defined “child” in 5.655.007 to include adult or minor child.

Loss of society and companionship is impossible to measure objectively. No amount of money
can replace the joy and companionship that could have been shared with a loved one. The State
of Wisconsin has, however, chosen to allow such recovery in the limited circumstances referred
to above. While the entire concept of allowing recovery for loss of society and companionship is
debatable, the legislature should be commended for limiting those eligible to recover. Where
might we go next? (Grandparents, cousins, significant-others, close friends, associates?)

Again, we respectfully urge you to oppose this legislation and avoid encouraging additional
difficult and costly litigation.

[CTCW is a statewide association of over 500 triaf lawyers who engage primarily in the defense
of civil litigation. ] TR







Wisconsin Coalition
for Civil Justice

TO: Members, Senate Committee on Health & Human Services

FROM:  Bill G. Smith, President & Jim Hough, Legislative Director

DATE: October 17, 2007

RE: Senate Bill 138

The Wisconsin Coalition for Civil Justice is a broad-based coalition that includes
small business, large corporations, professional societies, trade associations and non-
profit organizations. Although the membership of the coalition is diverse, coalition
members are in strong agreement about the role of medical malpractice reform as a key
component of reducing the cost of health care in Wisconsin.

The American Medical Association estimates that for every $1 spent on medical
malpractice insurance premiums, doctors spend $2.70 performing unnecessary tests and
beefing up record keeping in order to avoid litigation. These costs are, of course, passed
through to those who purchase medical services, increasing their medical bills by $36-
billion a year, according to a study by the Lewin-VHIL, Inc. research firm.

This unnecessary add-on to the cost of health care takes us in the wrong
direction to reducing the cost of health insurance.

WCC]J also believes that the current caps for loss of companionship provide
fairness, predictability and equal treatment regardless of income or status. Removing or

increasing these caps will encourage excessive litigation or legal fees.

The members of the Wisconsin Coalition for Civil Justice, thereby,
respectfully urge your opposition to passage of Senate Bill 138,

Thank you for your consideration.







SENATOR JEFF PLALE
SEVENTH SENATE DISTRICT

CHAIR
COMMITTEE ON COMMERCE, UTILITIES, AND RAIL
STATE CAPITOL B800-361-6487 - MADISON
RO, BOX 7882 414-744-1444 - MILWAUKEE
MADISON, Wl 53707-7882 SEN.PLALEGLEGIS.WISCONSIN.GOV

Testimony of Senator Jeff Plale
Senate Bill 138-The Family Justice Bill
Senate Committee on Health and Human Services

Thank you Chairman Erpenbach and members of the committee for your consideration of
this bill.

Under current law in Wisconsin, a parent does not have the right to recover damages for
an adult child who died as a result of medical malpractice, nor can an adult child recover
damages for the loss of a parent as the result of medical malpractice. This bill will
change Wisconsin law to allow these grieving family members some recourse in the face
of overwhelming tragedy.

Wisconsin is currently one of only four states that do not allow wrongful death claims in
cases of suspected malpractice. I, along with some of my colleagues, have been working
for the past few years to change that. This legislation does not guarantee a specific
judgment or monetary award. Quite simply, it gives those who have lost a parent or adult
child to have their day in court. I have had numerous constituents contact me with stories
of loss resulting from medical malpractice. Their grief was compounded by the
frustration they experienced when they learned there was no legal remedy available to
them. These unfortunate events are the reason I am fighting so hard for this legislation.

I have introduced the Family Justice Bill for the past two legislative sessions (2003-04,
2003-06), but both times it failed to gain enough votes to pass out of committee. [ hope
this session is different. Thank vou for hearing my testimony, and I will be happy to
answer any questions you may have.

FORYARS







‘Wisconsin Medlcal Soc1ety
Your Doctor Your Health.

TO: Members, Senate Committee on Health and Human Services

FROM: Mark Grapentine, JD — Senior Vice President, Government Relations
- Jeremy Levin — Government Relations Specialist

DATE: October 17, 2007

RE: . OPPOSITION to Senate Bill 138

On behalf of more than 11,000 members statewide, the Wisconsin Medlcal Society thanks you for this
opportunity to register our opposmon to Senate Bill 138,

Negligence in the practice of medicine, or any other health care profession, that causes injury or deathisa
heartbreaking and regrettable event whenever it occurs. Medical malpractice does occasionally occur, and
when it does, those injured should be reasonably compensated for their loss. Wisconsin has created a

special system to govern compensation of those injured by medical malpractice through the wisdom of open

public debate and bipartisan legislative compromise, Itisa system that balances two important and
competing interests: reasonable recovery for the few injured by medical malpractlce Versus affordablhty of
health care for the many.

Wisconsin’s Medical Liahility Climate Attracts Physicians
Wisconsin physicians are heralded for providing some of the nation’s highest-quality health care. Despite

our size, Wisconsin is a destination state for physicians; this is due in part to our relatively stable medical
liability climate, which attracts physicians from other states. The attached American Medical Association
" map is well-known among physicians nationwide — Wisconsin is one of just eight states considered not to-
be in a medical liability crisis or near-crisis. Affordable medical lability insurance is one factor in this
ranking, and the umbrella insurance Injured Patients and Families Compensation Fund (Fund) undeniably
helps make medical liability insurance affordable for Wisconsin physicians.

The Fund covers every dollar of unlimited economic damages above a physician’s mandated primary
insurance coverage of $1 million per occurrance/$3 million total per year, yet this costs taxpayers zero
dollars. Every dollar awarded in a medical liability case — and even the costs the Office of the
Commissioner of Insurance (OCI) bears to administer the Fund — are paid for via fees assessed on
physicians, hospitals and certain nurses. The Fund is unique in the nation; no other state requlres physicians
to pay into an umbrella insurance coverage fund with the possibility of unlimited economic damages.

IPFCF Fiscal Status Jeopardized

- Unfortunately, the Fund’s fiscal stability is endangered. According to the Legislative Fiscal Bureau,
Governor Doyle’s proposal to “transfer” $175 million from the Fund to backfill General Purpose Revenue
(GPR) for the state’s Medicaid program could cause the Fund to face a $233,100,000 deficit in 2007-08

. (see Table 6 in Paper 377, attached). If a “transfer” is avoided in this budget, the LFB estimates that the

Fund could still face a $60,000,000 deficit in 2008-09, growing to $208,000,000 by 2011-12.
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These deficits are due in part to the Supreme Court’s 2005 action removing the cap on non-economic
damages that had been in place — the LFB reports that the Fund calculated the Supreme Court’s action as
increasing potential loss liabilities by $173,000,000 (see paragraph 14 in Paper 377). While the Legislature
enacted a new, higher $750,000 cap on non-economic damages that took effect in 2006 it is mdlsputable
that the Fund faces greater liabilities than was pianned for in early 2005.

Because of thls fiscal situation, now is not the prudent time to further increase the Fund’s liabilities by
adding new potential claims as contained in Senate Bill 138. If this proposed legislation is enacted, liability
insurance rates for physicians, hospitals, clinics and many other health care professionals will rise. This bill
will upset the delicate balance achieved through bipartisan legislative efforts over the past three decades.

- Alfernative: Better Physician—Patient/Famﬂy Communication

Instead of increasing the Fund’s potential liabilities, physicians wish to enact laws that will foster better
commmunication between a physician and a patient’s family when a negative outcome occurs. Physicians
understand that sometimes family members feel driven to file a lawsuit when they feel that answers about
“what happened” are not provided to their satisfaction. This is an unfortunate byproduct of the litigation
environment — oftentimes, physicians are advised by their legal counsel not to communicate with patients or
their families following a negative outcome due to the fear those conversations could become evidence in a
future lawsuit. To remedy this problem, physicians supported so-called “I'm Sorry™ legislation (2005
Assembly Bill 1021) to allow physicians to express sentiment of apology or condolence without fear of
1ncreasmg liability exposure. Unfortunately, Governor Doyle vetoed the bill.

Alternative: “Peer Review” S

* Physicians also support stronger “peer review” laws, which would foster frank internal discussions at a
hospital or clinic following a negative event and allow facilities to implement quality improvement
activities that would be confidential and privileged. Peer review can prevent negative outcomes before they
happen by identifying and improving individual or system procedures. Physicians supported a bill last
session (2005 Senate Bill 578) that accomplished these goals, and the Legislature passed the bill by voice
vote in the Assembly and a 29-3 Senate tally. Unfortunately, Governor Doyle vetoed the bill.

The stories of those who have lost loved ones as a result of medical malpractice are heart wrenching.
However, good social policy is sometimes difficult. The creation of Chapter 655 and its subsequent
amendments reflect the conscious decisions of a legislature seeking a balance between the desires of those
who are injured by medical negligence and the many who need affordable health care. This balance has
worked well since the creation of Chapter 655 and should not be disrupted.

Health care resources in our country and in Wisconsin are limited. The State Legislature and our courts
have recognized the necessity of reasonable limits for non-economic damage recovery in medical liability
actions. In Wisconsin, we have done this in a bipartisan fashion and the result is Chapter 655. We urge you
to continue to appropriately maintain this balance and oppose SB 138.

Thank you again for this opportunity. If you have any questions, please feel free to contact Mark |

Grapentine (marks@wismed.org) or Jeremy Levin (jeremyl@wismed.org) at 608.442.3 800.
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June 8,2007 Joint Committee on Finance. ) : --‘..Paper-#37_7 |

Injured Patients and F&mi]ies Compensation Fund Transfer (Insurancé) =
Bill Agency

[LEB 2007-09 Budget Summary: Page 357, #2]

CURRENT LAW

The Injured Patients and Families Compensation Fund (the fund) was created in 1975 to
provide excess medical malpractice insurance for Wisconsin health care providers in excess of
their primary coverage limits. Most physicians practicing full time in Wisconsin, as well as
other health care providers and organizations, -are Tequired -to participate in ‘the -fund.- - To
participate, a health care provider must have their own primary layer of medical malpractice -
" insurance (cwrrently $1 million per occurrence and $3 million aggregate per year), and they must
pay an annual assessment to the fund. If they satisfy these requirements, the fand provides the
health care provider unlimited medical malpractice insurance in excess of their primary layer of
coverage. As of December 31, 2006, there were 14,308 participants in the fund. Physicians
constituted 84% of the total number of those participants, with hospitals, corporations,
partnerships, nurse anesthetists, and other health care providers comprising the balance, *

The fund is governed by a 13-member Board of Governors that consists of three
representatives of the insurance industry appointed by the Commissioner of Insurance, a person
named by the State Bar Association, a person named by the Wisconsin Academy of Trial
Lawyers, two people named by the Wisconsin Medical Society, a person named by the
Wisconsin Hospital Association, the Commissioner of Insurance or his delegate who serves as
Chairperson of the Board, and four members of the public appointed by the Governor, at least
two of whom are not lawyers and are not associated with any hospital or insurance company.
The Board's duties include, among other things, approving the annual assessments charged to
. participating health care providers. The Board is assisted in its responsibilities by staff provided

Insurance (Paper #377) o ' Pagel




by the Commissioner of Insurance, by comumittees of the Board, such as its actuarial and
underwriting committee, and by outside service providers. -

The fund is financed through annual assessments paid by providers and by investment
income earned by the fund's assets. With respect to the assessments paid by physicians, there ate
four assessment classes, with physicians grouped by specialties or types of practice that are
similar in their degree of exposure to loss.” Class 1 includes specialties with the lowest risk, and
those providers pay the lowest assessments. Class 4 includes physicians in the highest risk
specialties, and those providers pay the highest assessments. Factors that influence the level of
assessments include an actuarial analysis of the fund's expected loss exposure based on prior
years' experience, and the fund's overall financial position. Annually, the fund's actuary provides
information on these matters to the fund's actuarial and underwriting committee, which advises
the fund's Board of Governors. The Board of Governors approves the fee assessment levels for
the upcoming year, and then, with the assistance of the Commissioner of Insurance, submits a
fund fee administrative rule to the Leglslature for approval : :

The fand's investments are managed by the State of Wisconsin Investment Board, whose
objectives-are to invest moneys held in the fund in investments with maturities and liquidity that
are appropriate for the needs of the fund. According to the fund's 2006 Functional and Progress
Report (2006 Report), the fund's total assets as of June 30, 2006 were approximately $746
million. The 2006 Report also reports the fund's total liabilities. The fund's loss liabilities are”
estimated based on recommendations by the fund's actuary and are discounted to the extent they
are matched by cash and invested assets. The loss liabilities mclude individual case estimates for
reported losses, cstimates for losses that have been incurred but not reported (IBNR) based upon
the projected ultimate losses recommended by the fund's actuary, and a provision for the
estimated future payment of costs related to the settlement of claims. Aecordmg to the 2006
Report, the fund’s total liabilities as of June 30, 2006 were $687 million, The fund's reported net
equity as of June 30, 2006 which represents the fund's total assets less its total habﬂmes was -

$59.9 mllhon
GOVERNOR

Transfer $175 million in 2007 —08 from the fund to the health care quahty fund (HCQF)
which would be. created under the Governor s bﬂl '

DISCUSSION POINTS

1. Tlus item would represent a one-time transfer of assets from the fund in  2007-08 to _
the HCQF. Under the Governor's bill, the HCQF would fund, among other things, medical
assistance (MA) benefits, an increase in MA hosp1ta1 rates, and increased funding for tobacco use

control grants.
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Background of the Fund

2. ‘When Wisconsin's patients compensation fund was established in 1975, it operated
for several years on a cash basis, meaning that providers were assessed based on actual payout
amounts for claims in a given year. During the 1980, the fund switched to accrual accounting.
Under the accrual method, providers are assessed based on estimates of what all claims will total
over time for incidents that occurred in a given year, rather than on the amount of losses actuaily
paid that year. Accrual accounting attempts to ensure that the fund has sufficient assets to pay any
outstanding liabilities, including claims incurred but not yet reported, if the fund was discontinued.

3. The Board of Governors uses information provided by the actuary regarding the
fund's loss liabilities and overall financial condition to establish annual provider assessment rates.
Table 1 shows the overall percentage change in assessment rates approved by the fund's Board of
Governors during the period 1997-98 through 2006-07: Table 1 also summarizes the total amount
of assessment revenues collected by the fund during that period. The source of the information
¢ontained in Table 1 is the Legislative Audit Bureau's March, 2007, Report on the fund (LAB 2007
- Report). For 2007-08, the Board of Governors has approved a 5% increase in assessments. "

TABLE 1

Change in Fund Assessment Rates
1997-98 through 2006-07

Overall Percentage Change in -

. - Assessment Rates Approved by . Total Annual
Policy Year Fund's Board of Governors ’ .Assessments
-1997-98 - -17.7% : $49:284.800
199899 . 00 _ ' 50,621,700 .
1999-00 _ -1.0 47,879,300
2000-01 : -25.0 ' : 36,795,100
2001-02 -20.0 : 29,556,000
2002-03 5.0 ' 29,463,700
2003-04 - 5.0 32,065,000
2004-05 -20.0 . 26,547,000
20605-06 ' -30.0 18,930,800
2006-07 250 Not Available
4. . As Table 1 indicates, the total amount of assessment revenue collected armually by

the fund declined from $49.9 million in 1997-98, to $18.9 million in 2005-06. Assessment revenue
is expected to increase in 2006-07, consistent with the Board of Gevernors' approval of a 25%
increase in the level of provider assessments. Table 2 shows the annual fees for the fund's four
classes of physicians, as well for certified registered nurse anesthetists, during the period 1997-98

through2006-07. - |
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TABLE2 -

Annual Fees for Physicians and Certified Reolstered Nurse Anesthetists
1997-98 threugh 2006—07 :

: i L Certified

- thsmxans _ '  Registered Nurse
Year Clags 1% © Clags2*¥ .. Class3 3* : Class 4% ‘Anesthetists
1997-98 $2.647 $5,294 $11,392 - $15,882 $678
1998-99 2,721 - 5,170 11,292 16,326 678
1999-00 - 2,531 4,809 10,504 15,186 631
2000-01 1,898 3,606 7,877 11,388 475
2001-02 1,538 2,769 6,384 -9,231 378
2002-03° 1,461 2,630 . 6,063 ‘8,766 . - 359
2003-04 1,534 - 2,761 6,366 5,204 377
2004-05 1,227 2209 5,092 7,362 - 302
2005-06 _ 859 1,546 3,565 5,154 : 211
2006-07 1,074 1,933 - 4,457 6,444 264

* Indicated rates are for providers for whom Wisconsin is their primary place of practlce Other rates apply to
providers for whom Wisconsin is not the primary place of practice.

5. Even though the assessment revenue collected annually by the fund has declined
during the past 10 years, the fimd's total assets increased from $377 million as of June 30, 1997, to
' $746 million as of June 30, 2006. That growth is atiributable to the fact that revenues collected in
the form of provider assessments, coupled with the investment returns earned by the fund's assets,
exceeded the amount of money the fund paid out in claims and other expenses during that period.

6. Accordmg to the LAB 2007 Report, the fund has paid more than $633.6 million in
claims since it was created in 1975, The losses paid in any given year relate fo events that occurred
in previous years. That is because there is typically a period of time, in some cases a significant
petiod of time, between when an incident of medical malpractice occurs and when the claim
associated with that occurrence is reported, settled, and uitimately paid by the fund. Table 3 shows
the actual losses pa1d by the ﬁmd in each fiscal year dunng the penod 1996-97 through 2003-06.
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TABLE 3

Actual Losses Paid by Fund
1996-97 through 2005-06

: Actual
Year . Losses Paid
1996-97 ' $34,679,300
199768 - - . 18,718,500
199899 ., T 19,930,000
1999-00 19,657,300
2000-01 38,636,300
2001-02 35,304,800
2002-03 _ 22,074,600
2003-04 . - 19,497,000
200405 20,316,500
2005-06 32,340,700

7. An aspect of the fund's financial condition not directly reflected in its total assets, or
in the actual losses paid in any given year, is its total liabilities. During the period June 30, 1997,
through June 30, 2006, the fund's fotal liabilitics, as initially reported in the fund's year-end financial
reports, increased from $421 million to $687 million. The fund's total liabilities include individual
case estimates for reported losses, estimates for losses that have been incurred but not reported
{(IBNR) based upon the projected ultimate losses recommended by the fund's consuiting actuary,
and a provision for the estimated future payment of costs related to the settlement of claims,
reported on a discounted basis. ' ' ' '

8. Estimating the find's IBNR losses is difficult because of the nature of medical
malpractice coverage, where there is an extended period of time over which claims can be reported
and eventually settled, and because of the particular pature of the fund, with its unlimited excess
liability coverage over the participating health care providers' primary coverage. Changes in the
state’s medical malpractice legal environment, deviations fiom expected payment patterns, and

_changes in interest rates (which can impact the income earned by the fund's assets, which in turn is
used to discount the fund's liabilities), can complicate these actuarial estimates. Tn addition, a small
mumber of large claims can disproportionately impact the fund's net financial position. The fund's
managers and the fund's actuary continually review these factors, as well as the fund's ongoing loss
experience, and adjust the fund's estimated Habilities when necessary.

_ 9. Subtracting the fund's total liabilities from its total assets yields the fund's surplus or
deficit. Beginning with the fiscal year ending June 30, 1999, the fund has reported a year-end -
surplus. Prior to that time, the fund had generally reported fiscal year-end deficits. Table 4 shows

the fund's year-end total assets, total Habilitics, and surplus (or deficit) as initially reported by the.
fund as of June 30 for each fiscal year during the period 1996-97 through 2005-06. 2
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TABLE 4

‘Fund's Reported Total Assets, Total Liabilities, and Surplus (Deficit)
1996-97 through 2005-06

‘Surplus

Total Total

Year Assets Liabilities {Deficit)
1996-97 $376,830,700 $420,924,900 ($44,094,200)
199798 462,415,800 481,799,700 (19,383,900}
1998-99 501,134,200 492,554 400 8,579,800
1999-00 542,594,300 515,383,300 27,211,000
2000-01 576,533,300, 547,808,400 28,725,000 -
2001-02 586,969,800 582,081,700 4,288,100
'2002-03 667,445,900 659,513,500 - 7,932,300
2003-04 741,282,900 - 716,666,600 24,616,300
2004-03 758,681,100 726,974,900 31,706,200

686,538,100 59,860,160

2005-06 746,398,200

. 10.  Over the past several years, the fund's actuary has consistently teduced its past
estimates of loss liabilities, relative to the amounts initially reported in the fund's year-end financial
statements, to reflect an additional year's experience. For instance, when estimating total liabilities
for purposes of the fund's June 30, 2006, financial statements, the fund's actuary revised downward
by approximately $79 miltion (on an u_ndiscbunted basis) ifs previous estimates of unpaid losses and
loss adjustment expenses for claims occurring prior fo June 30, 2005. These "hindsight”
adjustments have led some to suggest that the fund's actuary has been overly conservative in
estimating the fund's loss liabilities. For instance, in an independent actuarial opinion dated Aptil 4,
2005, and prepared at the administration's request, Aon Risk Consultants estimated that the fund's
surplus as of September 30, 2004, was several hundred million doliars higher than estimated by the
fund's actuary, A subsequent actuarial audit, however, prepared by Tillinghast-Towers Perrin and |
dated July, 2005, concluded that the fund's reported loss liabilities were reasonable, although
conservative. In its March, 2007, Report, the Legislative Audit Bureau stated that, "from both an
actuarial and accounting perspective, conservative estimates are considered more prudent than those
that are overly optimistic." o

11.  The July, 2005, Tillinghast report recommended that going forward, the fund's
actuary develop best estimates of expected Joss experience, and then explicitly specify a risk margin
that would represent the risk that the fund's actnal losses could exceed that best estimate. Prior fo
the Tillinghast report, the fund's actuary had incorporated an implicit risk margin of 33% when
estimating the find's loss liabilities. The fund's 2006 Report incorporates an explicit risk margin of
5%. The fund's Board of Govemors adopted that lower risk margin following the Wisconsin
Supreme Court's Ferdon decision in July, 2005. In Ferdon, the court held that Wisconsin's statatory
cap on the recovery of noneconomic damages for medical malpractice claims violated the equal ‘
protection guarantees of the Wisconsin Constitution. That $350,000 cap, which had been adjusted
annually for inflation, had been in place since 1995 (an earlier statutory limit on noneconomic
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damages expired on December 31, 1990).

12.  The risk that Wisconsin's statutofy Jimit on noneconomic damages would be

overturned was one reason the fund's actuary had been using an implicit risk margin of 33%.
Because the Ferdon decision removed that uncertainty, the fund's Board of Governor's approved the
lower, explicit risk margin of 5%. The impact of lowering the fiund's risk margin to 5% was to
reduce the fund's estimated loss liabilities by approximately $240 million as of June 30, 2006,
relative fo what those estimated liabilities would have been under an implicit risk margin of 33%.

13.  In addition to reducing the fund's estimated loss Habilities as of June 30, 2006, it is
expected that the Board of Governor's adoption of the 5% risk margin will make the fund's actuarial
estimates less conservative going forward. '

14. At the same time, the Ferdon decision also caused the fund's actuary to increase its
estimate of the fund's undiscounted loss lisbilities by $173 millien. The actuary made that
adjustment because Ferdon, as indicated, removed the statutory cap on the recovery of
noneconomic damages that had been in effect since 1995. The fund's June 30, 2006, year-end
report, which indicates a fund surplus of $59.9 million, reflects the estimated total net impact of the
Ferdon decision on the fund's financial position. ' -

15.  Subsequent to Ferdon, 2005 Wisconsin Act 183 established a $750,000 Linit on
nonéconomic damages for medical malpractice incidents that occur afier April 6, 2006. This new

statutory limit on noneconomic damages may reduce the fund's future losses, compared to the

period January 1, 1991 through April 6, 2006, for which no statutory cap on noneconomic damages

exists. The fund's management intends to monitor any challenges to the new $750,000 damages cap -

if they arise, and to adjust the fund's estimated liabilities accordingly.

Projected Impact of the Governor's Recommendation to Transfer $175 Million from
the Fund ' ‘

16.  The fund's actuary estimates that the Govemor's recommendation to transfer $175 -

million from the fund to the HCQF would reduce the fund's surplus by $235.1 million. That impact
includes the initial transfer of $175 million in assets, as well as $63.1 million in reduced investment
income that would have been generated by those assets. According to these actuarial estimates, the
transfer, if approved, would cause the fund to report a net deficit of $233.1 million as of June 30,
2008. : ' : :

17.  If approved, the recommended transfer would occur at a time when, according to the
most recent actuarial projections, the find is already about fo revert fo a net deficit position. Table 5
shows the fund's projected year-end financial position for the years 2006-07 through 2011-12.
These actuarial projections incorporate an assumption that the fund's annual assessments will
increase by 25% per year during the indicated period. If the fund's assessments increase by less
than 25% (such as the 5% assessment increase approved by the Board of Governors for 2007-08),
the fund's projected deficits would be ‘greater than indicated in Table 5. Note that the actuarial
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pro;ectlons in Table 5 do not include the estlmated impact of the Govemor‘s recommendatmn to
transfer $175 mﬂhon ﬁ'om the fund i in 2007-08.

TABLES

Fund's Projected Year-End Surplus (Deficit)
2006-07 through 2011-12
Without Governor's Recommended Transfer

‘Projected Year-End

Year : Fund Surplus (Deficit)
2006-07 - $66,900,000
2007-08 2,000,000.
200809 . (60,000,000)
2009-10 (115,000,000)
2010-1F ' (165,000,000)
2011-12 {208,000,000)

. 18.  One reason the fund's actuary is currently projecting that the fund will begin
reporting, year-end deficits in 2008-09 is that the fund's Board of Governors has m recent years
approved assessment levels lower than the "break even” point estimated by the fund's actuary. The
"break even” point is the point at which the assessments collected during the year are equal to all
expected claim payments for incidents that occur during that year, regardless of when the claims
associated with those incidents are paid. - The recent assessment levels approved by the Board are
consistent with its policy to maintain the fund's surplus at or near zero. According to the fimd's
2006 Report, this policy is due fo the nature of the fund, "the fact that it operates as a risk-sharing
pool and that participation in the Fund is mandatory." With respect to f.hlS policy, the fund's 2006
Report states the following: :

" Because of this policy, the Fund is currently collecting fees in an amount less than
" - the amount being paid out for claims and expenses. As a result, investment income
that was expected to beé used to discount reserves is being used to pay claims and
 expenses. Ultimately, without significant adjustments to fees or reserves, this will
result in a deficit for the Fund. Due to the long tail nature of the Fund, this expected
deficit may not be reflected on the financial statements for another year or two.
Fund management will closely monitor the financial position ‘of the Fund and
provide updated information in future reports.

19.  The estimated impact of the Governor's recommended transfer would be to increase
the fund deficits that are already being projected by an additional $235.1 million. Table 6 shows the
actuary's current projections for fund years 2006-07 through 2011-12 when the estimated impact of
the Governor's recommended $1 75 n:ulhon transfer is mcomorated into those pro;cctlons
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TABLE 6 -

Fund's Projected Year-End Sarplus (Deficit)
2006-07 through 2011-12
With Gevernor's Recommended Transfer

: - 7. Projected Year-End

Year ' Fund Surplus (Deficit)
2006-07 $66,500,000
200708 ' - (233,100,000)
2008-09 (295,100,000)
2009-10 (350,100,0006)
2010-11 . {400,100,000)
2011-12 . - (443,100,000)

20.  The actuarial estimates shown in Tables 5 and 6 should be viewed in hght of the
recognized difficulties inherent in estimating the fund's loss liabilities. Economic and/or legal
developments could occur that may cause the fund's actuary to revise its estimates, positively or
negatively. In addition, the Committee may consider these projections in the context of the fund's
previous "hindsight" adjustments, which have consistently reduced the fund's past estimates of loss
liabilities. In that regard, the fund's actuary has provided the fund's actuarial committee a hindsight
analysis, based on an additional year's experience, that would have increased the fond's surplus as of

June 30, 2006, to $123 million, rather than the $59.9 million surplus initially reported as of that
date. Whether such hindsight adjustments will continue to occur in the future, and what the
magnitude of such adjustments might be, cannot be predicted.

' 21.  The projected deficits shown in Tables 5 and 6 are larger than previous deficits
reported by the fund, the greatest of which was $122.7 million as of June 30, 1988. In response to
the deficits reported during that period, the fund's Board of Govemors implemented a long-term
‘plan to restore the find's financial integrity that included a series of assessment increases phased in
over time. By the late 1990s, the fund began reporting surpluses, in part because of those
assessment increases, bul also in large part because of the fund's better-than-anticipated loss
experience during that period. ‘ "

22.  The fund's Board of Governors has not indicated what specific measures it would
implement in the event the Governor's recommendation to transfer $175 million from the fund is
approved, although fund management has indicated that the Board is required to operate the fund in
a fiscally responsible manner. One option, presumably, would be to increase provider assessments. .
The magnitude of any such increases, and the period of time over which they would be
1mplemented is not known at this time.

23. Ina memorandum to Members of the Joint Committee on Finance, dated March 20,
' 2007 the Wisconsin Medical Society stated its opposition to the Governor's recommended transfer,
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In addition, by letter to the Co-Chairs of the Joint Committee on Finance dated March 22, 2007, |
OCI informed the Co-Chairs of the following resolution passed unanimously by the fund's Board of
Governor's (with the Commissioner of Insurance abstaining):

The Injured Patients and Families Compensation Fund Board of Governors, as
trustees, opposes any attempt to use Injured Patients and Families Compensation
Fund find's money for any use beyond the original legislative intent developed in
1975 and further strengthened and defined by 2003 Wis. Act 111. Injured Patients
- and Families Compensation Fund frust fund monies, under statutes in Chapter 655,
. are held in irrevocable trust to be used only for purposes of medical habﬂlty claims
beyond the primary insurance ]m:uts

24, The Board of Govemors resolution references 2003 Wisconsin Act 111, which,
among other things, repealed and recreated s. 655.27(6) of the statutes to provide as follows:

~ The fund is established to curb the rising costs of health care by financing part of the
 liability incurred by health care providers as a result of medical malpractice claims
and to ensure that proper claims are satisfied. The find, including any net worth of
the fund, is held in irrevocable trust for the sole benefit of health care providers
participating in the fund and proper claimants. Moneys in the fund may not be used
for any other purpose of the state.

25. Ia memorandum dated May 24, 2007, Wisconsin Legislative Councﬂ staffl
addressed several legal issues related to the Governor's recommended transfer from the fund,
including the follomng (1) whether the recommended transfer could be deemed a taking of
property without just compensation; (2) whether the recommended transfer could be deemed an
impermissible impairment of contract; (3) whether the recommended transfer is consistent with the
stated purposes of s. 655.27(6); and (4) how, if at afl, these issues might be affected by the bill's
language that the recommended transfer would occur "notwithstanding s. 655.27(6) of the statutes "

With respect to the first two issues, Legislative Council staff concluded that arguments
could be made both in support of and contrary to claims that the Governor's recommended transfer
constituted a taking of property without just compensation and/or an impermissible impairment of
confract. Regarding the matter of legislative intent, Legislative Council staff concluded that the
recommended transfer is probably not consistent with the fund's statutory purpose, but that language
in the Governor's bill stating that the assets shall be transferred "notwithstanding s. 655.27(6)" has
the same general effect as a statutory change that would broaden the purpose of the fund. Because
the "notwithstanding” clause appears in nonstatutory language, however, its effect would extend
only through the legislative session in which it was enacted. A copy of the Leglslatwe Council
staff's May 24, 2007 memorandum is aitached to this paper.

26. _ Finally, the Committee may wish to consider the fund's role in the larger context of
Wisconsin's medical malpractice liabilify environment. According to a report by the American
Medlcal Association, Wisconsin is one of elght states with a "stable" medlcal hablhty environment.
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At least four of those states, Wisconsin, Indiana, New Mexico, and Louisiana, have patients
compensation finds, although those funds differ in key respects. For example, of those four states'
funds, only Wisconsin's has mandatory participation and only Wisconsin's provides unlimited
excess medical malpractice liability coverage. Each of those four states also has some form of
statutory limitation on the recovery of noneconomic damages for medical malpractice claims, as do
numerous other states. It is difficult tofde'temline the fund's precise role in creating and maintaining
Wisconsin's relatively stable medical liability environment, separate from such other potential
factors as the statutory cap on nonmeconomic damages and the quality of health care services
- provided in Wisconsin. In an October, 2004, Report on the fund, however, the Legislative Audit
Bureau stated the following: "The Injured Patients and Families Compensation Fund is often cited
as an important factor in Wisconsin's relatively stable environment for health care providers in
comparison to other states. [ts.solid financial position provides flexibility to readlly respond to
changes that may occur in the medical malpractice environment in the future."

- 27.  The Committee could decide to approve the Governor's recommendation to transfer
$175 million from the fund to the HCQF in 2007-08. The fund's actuary estimates the transfer
would negatively impact the fund's net financial position by $235.1 million when lost investment -
earnings are added to the initial $175 million transfer. Table 6 shows the most current actuarial
projections of what the fund's year-end surplus or deficit would be if the transfer is approved. While
it is not known at this time precisely what steps the fund's Board of Governors would take if the
transfer is approved, those steps presumably would include an increase in provider assessments.
Approving the transfer could also expose the state to one or more of the legal issues discussed in the

Iegislative Council staff's May 24, 2007 memorandum..

28.‘ The Committee could also delete the Governor's recommendation, in which case the
Committee would need to identify alternative finding sources if it approves expenditurcs that would
have been funded from the Governor's recommended transfer of fund assets. '

ALTERNATIVES TO BILL

' 1. Approve the Governor's recommendation and transfer $175 million from the fund to
the HCQF in 2007-08.

2. Delete provision.

Prepared by: Eric Peck
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WISCONSIN LEGISLATIVE COUNCIL

- Terry C. Anderson, Director
Laura_ D. Rose, Deputy Director

TO: BOB LANG, DIRECTOR, LEGISLA_TIVE FISCAL BUREAU

FROM: Laura Rose, Deputy Director

RE: Injured Patients and Families Compensation Fund Issues in 2007 Senate Bill 40

DATE: May 24, 2007

This memorandum addresses several questions relating to a proposal in 2007 Senate Bill 40 to
transfer funds from the Injured Patients and Families Compensation Fund (IPFCF) to the proposed
Health Care Quality Fund (HCQF). The memorandum first sets out the questions and brief answers,
provides background on the proposal, and then provides a more detalled response to the questlons

A. QUESTIONS AND BRIEF ANS WERS

1. Can the proposed transfer of funds from the IPFCF to the HCQF be considered a takmg of
property without just compensation? : . ,

_ .Brief answer: The 'transfer might be considered a taking of property without just compensation if
the transfer of funds from the IPFCF io the HCQF takes place and results in the IPFCF being
unable to pay claims to patients, or results directly in higher assessments to participating health”
care providers. However, there is case law on the other side of this issue. ' ‘

2. Canthe proposed transfer of funds from the IPFCF to the HCQF be cons1dered an 1mpanment of
contract'? S

'Budef answer: The transfer might be considered an impairment of contract if the transfer of funds
from the IPFCF to the HCQF takes place and results in IPFCF provider assessments being used
. for purposes other than those originally contemplated when the IPFCF was created. However,
“arguments might be made that the public purpose behind the transfer of funds is important
enough to justify any alleged impairment of contract.

3 Is the proposed transfer of funds from the I_PFCF to the HCQF consistent with the puxposes of
the IPFCF specified in 5. 655.27 (6)?
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2.

' Brief Answer: The transfer is probably not consistent with the statutory purposes of the IPFCF.
However, the transfer may still be permissible if justified by a public purpose. ‘

4. If the proposed transfer of funds from the IPFCF to the HCQF is not consistent with the étatutory
purpose of the IPFCF, does the language in SECTION 9225 (2) of Senate Bill 40 which “notwithstands™
the transfer from the restrictions on the IPFCF alleviate these problems? ' C

. Biief Answer; The nonstatutory language in the bill that “nothwithstands” the transfer from the
TPFCF restrictions is an attempt to broaden the purposes of the fund to justify the proposed
transfers. This language has the effect that a statutory change would have, except that the effect
is temporary. ' - ' :

B. BACKGROUND

1, CurrentLaw

Subchapter TV of ch. 655, Stats., creates the [PFCF. The purpose of the fund is to pay that -
portion of a medical malpractice claim which is in excess of the Hability limits expressed in ch. 655, or
in excess of the maximum liability imit for which the health care provider is insured, whichever limit is
greater; paying future medical expense payments of an injured patient; and paying claims resulting from
peer review activities. - ' |

Section 655.27 (6) further provides that the IPFCF “is established to curb the rising costs of
health care by financing part of the liability incurred by health care providers as a result of medical
malpractice claims and to ensure that proper claims are satisfied. The fund, including any net worth of
the fund, is held in irrevocable trust for the sole benefit of health care providers participating in the fund
and proper claimants. Moneys in the fund may not be used for any other purpose of the state.”

Subchapter TV of ch. 655 establishes the governance, funding system, and structure of the
IPFCF. The fund is governed by a Board of Governors and a system of assessments on health care
providers covered by the IPFCF. The assessments are established by the Commissioner of Insurance
~ afier approval by the Board of Governors. The statute sets out a claims system through which injured
partics can file a claim for damages arising out of the rendering of medical care and services or the
operation of the peer review system. ' '

2. Proposal in 2007 Senate Bill 40

© The Legislative Fiscal Bureau Summary of 2007 Senate Bill 40 describes a proposal in the bill to
create a HCQF as a separate, nonlapsible trust fund, which would consist of: -

a. All revenue the state cdllects"from the cigarette tax that exceeds $304,000,000 in 2007-08 and
$305,000,000 in 2008-09 and in each subsequent year; : S _

b._ All revenue the state receives from the tobacco pfoducts tax that exceeds $18,400,000 in
2007-08 and $19,300,000 in 2008-09 and in.each subsequent year; - o :

c. All moneys received from a tax on hospital gross revenues, which would be created in the
bili; L _ ' ' :




3.

d. $50,000,000 in each fiscal year that would be iransferred from ﬂ_ae" permanent endowment
find (the fund consists of all of the proceeds from the sale of the state’s right to receive payments under
a tobacco settlement agreement and investment earnings on the proceeds); and - : o

. $175,000,000 that would be transferred from the IPFCF in 2007-08.

The fund would support several programs administered by the Department of Health and Family
Services, the Health Care Quality and Patient Safety Board, and the Healthy Wisconsin Authority,
including: (a) a mumber of new health programs, including the creation of the Health Care Quality and
Patient Safety Council and Grant Program; and (b) increases in funding for current programs, including
MA rates and hospital reimbursement rates. In addition, the bill would replace general purpose revenue

- (GPR) base funding for several current programs with segregated revenue from the new fund. ‘

With regard to the transfer from the IPFCF to the HCQF, no statufory changes are proposed, so
the statutory purpose of the IPFCF as set forth in s. 655.27 (6), Stais., remains intact. However,
SECTION 9225 (2) of Senate Bill 40 provides that “Notwithstanding s. 655.27 (6) of the statutes, there is
transferred from the injured patients and families ‘compensation fund to the health care quality fund
$175,00,000 in fiscal year 2007-08” (emphasis added). Nonstatutory provisions have the effect of law,
but the effect is temporary, rather than the continuing effect the provision would have if it were
incorporated into the statutes. (Wisconsin LRB Drafting Manual, 2607-2008, Chapter 12.01.)

C. DETAILED DISCUSSION OF QUESTIONS

The following summarizes some possible issues that could be raised with respect to the questions
outlined in the beginning of this memorandum. ' '

1. Taking of Property Without Just Compensation. Section 655.27 (6), Stats., provides that the
IPFCF, including any net worth of the IPFCF, is held in “irrevocable trust” for the sole benefit of health
care providers participating in the fund and proper claimants, and the moneys may not be used for any
other purpose of the state. Therefore, it is possible that the proposal in Senate Bill 40 to reallocate
moneys from the IPFCF to the HCQF may be considered to be a taking of property without just
compensation.' ' ' o E '

: The initial steps in analyzing a taking claim are determining whether a private property interest
"exists and whether the private property has been taken.? If private property is shown fo have been taken,
the next steps_are to determine whether the property is taken for a valid public use, and whether just

compensation is provided therefore.’ I -

' The U.S. Constitution, Amendment Five, provides in part: “No person shall...be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for public use, without just compensation.” Asticle
1, Section 13 of the Wisconsin Constitution provides: “The property of no person shall be taken for public use without just
-compensation therefore.”

2 Wisconsin Professional Police Association, Inc. v. Lz;gh?bourn, 243 Wis. 2d 512, 627 N.W.2d 807 (S. Ct. Wis.
2001, : o '

3 Wisconsin Retired Teachers Assn. v. Employee Trust Funds Board, 207 Wis. 2d 1, 558 N.W.2d 83 (1997).
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An accrued claim for medical malpractice is a property interest.® An individual who receives a
malpractice award has a property right in having the claim paid by the IPFCF if it exceeds the limits for
which the liable health care provider is insured. If the Senate Bill 40 proposal were to result in
jeopardizing the payment of a claimant’s award by the IPFCF, it could be seen as a taking of property
without due process of law. ' o ' : N '

On the other hand, it could be argued that the cash reserves in the IPFCF are not private
property. In Great Lakes Higher Education Corporation v. U.S. Department of Education, the cash -
reserves of the Great Lakes Higher Education Corporation (GLHEC), a private, nonprofit corporation
providing student loan guarantees, were found not to be “private property” for the purposes of the Fifth
Amendment to the U.S. Constitiition.” In that case; the U.S. Department of Education (DOE), after
. amendments to the statutes governing the agreements between student loan guarantee agencies such as
GLHEC and DOE, recouped cash reserves from these agencies that it determined were excessive. The
court said this recoupment of reserves was not a taking: . S ' '

The purpose and legal structure of Great Lakes places it in that borderline
between the wholly public and wholly private instrumentality. The
extensive federal regulation of the agency suggests its highly public
nature.... In essence, Great Lakes is an intermediary between the United
States and the lender of the student loan. The United States is the loan
guarantor of last resort. Great Lakes assists the United States in
performing that function. It cannot be compelled to perform that function,
nor can it insist that its compensation for that service be irrevocably fixed.
We, thercfore, conclude that the reserve fund excess is not “private
property” for purposes of the Fifith Amendment.® ‘

¥ a court were to determine that private property interests exist in the IPFCF for claimants or
payors, the next question is whether: (1) the proposal in Senate Bill 40 to create the HCQF and transfer
approximately $175,000,000 from the IPFCF to the HCQF reserves jeopardizes the payment of any
accrued claims under the TPFCF; or (2) the proposal will result in an increase in IPFCF provider fees,
. and those fees are taken for a use not contemplated by ch. 655. a

Several Wisconsin Supreme Court cases examined transfer of funds from state trust funds to
other funds. These cases reach seemingly different conclusions. The Wisconsin Prafessional Police
Association case’ found no taking where legislation authorized the transfer of funds from the one
account in.the Wisconsin Retirement System (the transaction amortization account or TAA) to the
reserves and accounts in the fixed trust, and resulted in more benefits to some classes of fund -
participants over others. - '

4 dicher v. Wisconsin Patients Compensation Fund, 237 Wis. 2d 99, at 143 (S. Ct. 2000)._
911 F.2d 10, at 14 (7" Cir. 1990).
$911 F.2d 10, at 13-14.

7 Supra, footnote 2.
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Another transfer at issue in Wisconsin Professional Police Association involved a distribution of
$200,000,000 from the employer reserve to employers as a credit for employers against unfunded
liabilities. The court stated that this was not an unconstitutional taking of property, nor was it an’
unconstitational impairment of contract:

The size of the employer reserve balance does not increase or in any way -
determine the contractual benefit to be received by participanis.. At best,
the balance in the employer reserve may heighten the possibility of an

_increase in the formmula multiplier or the benefit caps in a future vote by
the state legislature.... No one in this litigation suggests that Act 11
abrogates the statutory and constifutional obligation of employers to fulfill
benefit commitments to participants. These “benefits accrued” for
“service rendered” are the cssence of the property right enjoyed by
participants. There is no taking of property or impairment of contract
when everyone concedes that accrued benefits must be paid... B

Other cases have found an unconstitutional taking upon a transfer from vested retirement funds.
In Association of Siale Prosecutors v. Milwaukee County,” the court détermined that it was an
unconstitutional taking to give retirement service credits to district attorneys transferred from the .
Milwaukee County system to the state system and fund the transferred credits by transferring moneys
out of the county pension fund, instead of paying for the credits with state moneys.

An unconstitutional taking was also found in Wisconsin Retired Teachers Association, Inc. v.
ETF Board"® In that case, a transfer from the retirement fimd was authorized by the passage of a law
that superseded the role of the Employee Trust Fund (ETF) in making such transfers. In that case, 25%
of anmmitants received a special investment performance dividend as part of a $230,000,000 distribution
from the TAA, while 75% of annuitants received no dividend. = This distribution violated many of the
statutory provisions in ch. 40 and superseded the statutory role of the ETF in making these distributions.

2. Impairment of Contract. The proposal to reallocate moneys from the IPFCF to the HCQF
created in the Governor’s budget bill may be considered to constitute an impairment of contract, which
is prohibited by both the U.S. and Wisconsin Constitutions. ' If the IPFCF is contractually limited to

%243 Wis. 2d 512, at 602-603.
9 199 Wis. 2d 549 (S. Ct. Wis. 1996).
19 907 Wis. 2d 1 (8. Ct. Wis. 1997).
W Article 1, Sectic-m 10 of the us. Coustitution provides, in past, as follows: “No state shall...pass any...law
: imioairing the obligations of contrac‘;s....-” Article I, Seétion 12 of the Wisconsin Consﬁﬁtiom provides, in part, as follows:

“No bill of attainder, ex pést.facto law, nor any law impairing the obligation of contracts, shall ever be passed....”




-6-

paying part of health care provider_'liability for medical malpractice claims to fusther the purpose of
curbing the rising costs of health care by financing part of the Hability, then using the funds for unrelated
- purposes could be deemed an impairment of contract. ' o o L

The Wisconsin Supreme Court, in Wisconsin Professional Police Association,” outlined a three-
step methodology developed by the U.S. Supreme Court in analyzing impairment of contract claims:
first, to inquire whether the challenged statute has operated as a substantial impairment of a contractual
relationship; second, if the legislation is found to substantially impair a contractual relationship, whether
there exists a significant and legitimate public purpose behind the legislation; and third, if such a public

" purpose exists, whether the challenged legislation is based upon reasonable conditions and is of a
character appropriate to the public purpose justifying the legislation’s adoption. :

In this case, health care providers required to participate in the IPFCF could possibly claim a
contractual relationship with the state through the IPFCF: in return for payment of the mandated fees,
the participating providers receive malpractice coverage for claims which exceed the amounts covered
by private malpractice insurance policies. If the Governor and the Legislature created a new purpose for
ch. 655 after establishing the initial contractual relationship, these providers could assert that they did
not agree to have their fees used for this broader statutory purpose. s ‘

If this proposal were to be enacted into law and subsequently challenged in court, the court
would first analyze whether this change in the purpose of ch. 655 operated as a significant im?airment of
contract, In Great Lakes Higher Education Corporation v. U.S. Depariment of Education, 3 the court
found no impairment of contract when the agreement between GLHEC and the U.S. DOE was altered by
statutory amendments to permit the recoupment of cash reserves. However, in that case, the original
enabling legislation specifically stated that GLHEC agreed to conform both to the existing federal
statutes and regulations and to new obligations that Congress or the Secretary of Education might
impose in the future. GLHEC consented to these terms in the insurance program agreement.

In this case, the statutes governing the IPFCF do not mention that the health care providers
participating in the IPFCF agree to be bound by new obligations that the Legislature might impose on -
the fund in the future. OFf course, the Legislature is free to amend the purpose of the IPFCF at any time.
However, it could be questioned whether reserves that were established under current law, especially
those that have accrued since the law was changed under 2003 Wisconsin Act 111, may be bound by the
new purposes proposed in Senate Bill 40 (i.e., funding the HCQF).

If a court found an impairment of contract, a court would then examine whether there isa
significant and legitimate public purpose behind the legislation allegedly giving rise to the impairment.
The proponents would likely assert that using IPFCF reserves to supplement MA costs is essential to
‘maintaining the participation of health care providers in the MA program and to ensuring the availability
of health care providers to serve low-income persons in this state. Alternatively, if the transfer of funds
were to somehow result in an unacceptable fee increase for participating providers that resulted in
Jessening the supply of providers, it could be argued that the proposal does not serve a significant and

2 wisconsin Profassioriaf Police Association, 234 Wis. 2d 512, at 5_93—594.

1 Supra, footnote 5.
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leg11:1mate public purpose. However, it is beyond the scope of this memorandum to speculate on the
eﬂ‘ect of the proposal on. IPF CF fees.

Finally, if an impairment of contract is found but justified by a 1eg1tunate pubhc purpose, a court’
would examine whether the legislation is based upon reasonable conditions and is of a character
appropriate to the public purpose justifying the legislation’s adoption. It might also examine whether it
is reasonable and appropriate to require mandatory IPFCF participants to supplement MA costs with
their fees, as well as funding the other purposes established under the HCQF.

3. Purposes of the Fund, The purpose of the [PFCF as stated in s. 655.27 (6), Stats., is “to cwrb
the rising costs of health care by financing part of the liability incurred by health care providers as a |
result of medical malpractice claims and to ensure that proper claims are satisfied.” Senate Bill 40
proposes a transfer from the IPFCF to the HCQF for various other purposes. None of the purposes of
the HCQF include the purpose of the IPFCF outlined in s. 655.27 (6).

Although it could be argued that the creation of the Health Care Quality and Patient Safety
Council and Grant Program within the HCQF could ultimately reduce medical malpractice claims by
~ reducing medical errors and increasing patient safety, this council and grant program do not finance
medical malpractice claims liability, as expressed in s. 655.27 (6).

Even if the proposed transfer is not within the purpose of s. 655.27 (6), this does not necessarily
mean it is legally impermissible. This would require a determination of the public interest served by the
transfer, balanced against the private interests in maintaining the integrity of the IPFCF. These issues
were discussed in the prior sections relating to the takmg of property without just compensation, and the -

impairment of contracts issue.

4. Effect of Nonstatutory Language on the Permissibility of the Transfer. The inclusion of
nonstatutory language that “nothwithstands™ the language in s. 655.27 (6), Stats., when making the
transfer, has the same general effect as a statutory change that would broaden the purpose of the fund.
The only difference is that nonstatutory language has a temporary effect extending only for the duration
of the session in which it is enacted, whereas a statutory change would be in effect until repealed or
sunset by the Legislature.

If you have any questions on the issues raised in this memorandum, please contact me directly at
the Legislative Council staff offices. My telephone number is 266-9791.
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